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* So of PP rules and Principles
Sources Parties Double submission Defining PSO Conclusion

Directi 004/18

»Health is covered — in principle
» All services are covered — but for express e
»Health services are enumerated in Annex |1 B

»Exclusion of the Dir rules
»Rec. 6: the Dir should in no way prejudice public...
»Art. 17: service concessions

> Art. 18: service contracts awarded on the basis of exclu
right
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* So of PP rules and Principles
Sources Parties Double submission Defining PSO Conclusion

L Directi 004/18 _
> Distinction between Annex [I1Aand |IB services

> 1A: full applicability of Dir’s rules
»>11B: applicable only
» Art. 23: technical specifications
»open, non discriminatory, using standard
> Art. 35(4): post award notice
»+++ De minimis communication

> If a service is both within Annex I1A and IIB: hig
value

»What is a health service?
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* ces of PP rules and Principles
ources Parties ouble submission Defining PSO Conclusion

Art. 49 Case Law.— PPP Principles
»On award procedures [Telaustrita, Parking Brixen etc]

» Transparency

»Equal treatment and non-discrimination

» Mutual recognition

»Proportionality

»Contse’05: also non discriminatory award criteria

are controlled under Gebhard test
» Is it mandatory to follow an award procedure?

»For a contract: Togel’98

»For an authorisation (when Itd n): Placanica’05 + SD a

»BUT: Glockner’01 : when exclusivity is justified by PSO?
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* es of PP rules and Principles
ources Parties uble submission Defining PSO Conclusion

So

»“De minimis” Interpretative Co
»Covers
» Contracts below the thresholds
»Services of Annex IIB —is it plausible?
» IPPPs
» Communication 2008/C 91/02 (+ concessions

»>pt. 2.3.1: services of Annex IIB subject to the PP
principles.

>COM (2009) 615: point 3.1.

\"\Y}
unication 2006/C 179/02
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* Pa n a contract subject to PP
Sources Partiesc: D e submission Defining PSO Conclusion

ontra Authorities
»Annex 11 Dir 2004/18 (Dec 2008/963,1/1/09), list per MS:
»Enumeration of bodies/ categories — not comgarable (e.g. in healthcare)

»AT: All entities subject to the control of the Court o itors except those of
industrial or commercial nature //FI

»BE: Some public hospitals and funds (but most H are priva
»BG: ??? (all in Bulgarian)

»CY: ??? (all in Greek): all funds — no hospitals

»CZ: all public funds — no hospitals

»DK: No body

»EL: All entities controlled by over 51% by the State

»ES: All bodies and entities subject to the Act on public contracts (/SW)
administrative and common entities for health & social services

»IR: Hospitals and similar institutions of a public character + agencies in v.
public sectors (e.g. healthcare materials management board)

»FR: all public hospitals + General interest groupings (only examples given)
2/24/2Q1 . . .

* Pa n a contract subject to PP
Sources Parties Double submission Defining PSO Conclusion

Contracting-Authorities
> Criteria — In the directive

» Established for serving the generaigaterest — not
having an industrial or commercial ch

»Legal Personality [Teckal]

»Financed or controlled by the State or ema
thereof [Dir 80/723]

» Criteria cumulative [Mannesmann]
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Slide 7

v2 Contracting authorities are bound by the dir not only when they award the contract directly, but also

when they subsidise a C awarded by another body/entity by over 50%
vasshatz, 02/04/2009

Slide 8

v3 Contracting authorities are bound by the dir not only when they award the contract directly, but also

when they subsidise a C awarded by another body/entity by over 50%
vasshatz, 02/04/2009



* Parties-in a contract subject to PP
Sources Parties Double submission Defining PSO Conclusion

o Contracting-Authorities
» Criteria — In practice

»External:
»Degree of state control
» State financi
ccomplishment of some PSO
» Existence of competition for the same (?) activity

»Nomination / control of board of directors
» Control of execution of the budget
»Degree of autonomy — State control over decision makin

»Commercial side-activities etc
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* Parties.in a contract subject to PP
Sources Parties Double submission Defining PSO Conclusion

Contracting-Authorities
> In the case law

» AT: the sickness insurance fund for lowe
»DE: the Land health authority [Gl6ckner]
»ES: the National Health Institute, INSALUD [C
»EL.: the public hospitals [Medipac, Com/Greece]
» IR: the Regional Health Authority [Com/Ireland]
»IT: the Region and the Regional Health Associations [C

»BUT many outstanding questions, e.g.
»BE: the private hospitals funded by public funds?
»UK (EN) / IT: private hospitals contracted by the SHAs/RH

»Nth: private funds (where affiliation compulsory according to t

fixed by law) and private hospitals receiving funds from central g
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ustria [Togel]




* Parties-in a contract subject to PP
Sources Parties Double submission Defining PSO Conclusion

Contractars in PP

»>Voluntary/ not-for-profit organisations are undertakings
[GlAckner, Com/Italy]

»Focus on the specific activity (functiona
»Remuneration
> Is enough if it is paid by the State — not the

»Exists whenever the amounts received are hi
the actual cost of the service (and any abstract f
calculation is liable to lead to remuneration)

> (semi) Public authorities entrusted by statute are NOT
yﬂ/g)%rtakl ngs [Com“ reIgugzlpoulos_King's_ZSOB;IO

* Risk of submission to the EC rules
Sources Parties Double submission Defining PSO Conclusion

Relationship between PR and State aids rules

e Art 87 EC on State aids: direct ey transfers to
undertakings only upon approval by t ommission/
system of prior notification

e Moneys given out according to PP rules /pri
qualify as State aid, as they

- Are the consideration for a specific good/service
- Are set according to market forces (competition)

e Any given entity should be subject to only one set 0

- EITHER it is managing public money and has to give it o
according to the PP principles

- ORtis a private undertaking and is free to chose whom it

contract with, but may not freely receive public funds
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i uble submission to the EC rules
Sources Parties uble submission Defining PSO Conclusion

77
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Risk 0 le submission to the EC rule*
Sources Parties D e submission Defining PSO Conclusion
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Ris uble submission to the EC rules ¢

Sources Parties Do submission Defining PSO Conclusion

o I, e I I ---------
Patients feire i
N
I
I
I
: Private
I Hospitals
Procurement \ , "
——- N \ ! ) )
i < X v- - =
e Practitioners
2/24/2010 V. Hatzopoulos_King's_230310

* Risk of submission to the EC rules
Sources Parties Double submission Defining PSO Conclusion

The Altmark package-as a limited solution

State aid rules do not apply (even if nQ PP award) if PSO

— a) undertaking formally entrustedWith PSO (through
contract, concession, exclusive rights

— b) subsidy determined in advance acco
objective and transparent criteria (not end

top-ups)
— ) no overcompensation (reasonable profit is
— d) no compensation for inefficiencies
> Dec 2005/842: block exemption for hospitals

> 2005 Framework PSO: all other undertakings
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* Risk of submission to the EC rules
Sources Parties Double submission Defining PSO Conclusion

Any entity receiving public mone

Altmark ps

o No \Ces
Isitan Ifa CE
undertaking? | “(Yes)
Iji
Is it exempt/ (No)
Altmark DC?
Bring it under

Note: the Altmark FR
JG = judgment For ind. exempt
DC = decision
Eﬁzozloframework V. Hatzopoulos_King's_230310

* Risk 0 e submission to the EC rules
Sources Parties Do submission Defining PSO Conclusion

- “Undertakings entrusted with the opera
general interest” are exempt from ALL th
- State aid: Chronopost’08
- Competition rules: Corbeau’93 etc
- Internal market rules: Wouters’02

2/24/2010
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i? ining PSO in Healthcare
Sources Parties Doub bmission Defining PSO Conclusion

Concept of S

Quialification | Rules applicable

Undertaking or State aid? 107

acting Altmark n. 1
Authority

PSOs
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* ining PSO in Healthcare
Sources Parties Doub bmission Defining PSO Conclusion

Define the scope o RSO in Healthcare

e Variables
- Population covered
— Treatments covered
- Quality of medical services (qualifications, wait
- Quality of non-medical services (accommodation,
® Are MS free to tailor the scope of SGI in healthc
BUT
— Direct ECJ control for “manifest error”: if too much SGI
— Indirect control: Smits & Peerbooms, Watts etc: if too littl

® \What degree of detail is needed/how do you do it?
— general definition, indicators, benchmarks

aoiio L€islative act, flexiplg, Balefa g_ljgggqgulation
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* Ining PSO in Healthcare
Sources Parties Doub bmission Defining PSO Conclusion

Calculate the cost SO in Healthcare

e Distinction between capital — exploifation costs

— Different levels of public participation falSgy downstream
“markets”: need to identify public funding

- Increasing private participation in infrastructure
should operate according to the PP principles

e Calculation of the cost of PSO in Healthcare
— Diagnose Related Groups (DRGS) or equivalent shoul
— Number of intermediaries (funds, local authorities) invol
e Monitoring
— The fulfilment of public service obligations by hospitals
— Overcompensation and refund
What role for the EU???
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5S¢ Conclusions
Sources Parties Dou ubmission Defining PSO Conclusion

e Current situation is pregnant legal uncertainties
— Definition of undertaking/contrating entity
— Scope of Altmark package - BUPA
— Definition of the scope of PSO in health

e Source of differentiation between MS, at leas
term but could lead to de facto streamlining in t
term

e BUT conceptual shift: from healthcare SYSTEMS
MS level) towards healthcare SERVICES (at the E

e - Deconstruction???

2/24/2010
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