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FINANCING NATIONAL HEALTH CARE IN A
TRANSNATIONAL ENVIRONMENT: THE IMPACT OF
THE EUROPEAN COMMUNITY INTERNAL MARKET

VASSILISHATZOPOULOS

ABSTRACT

In the European Union (EU) there are as many heath sys-
tems as there are states. However, if there ischamacteristic in com-
mon among the various European systems, it isoffective of) univer-
sal health care coverage. This article first presséhe manner in which
the objective of universal coverage in health ¢te® come into existence
in the different Member States. A brief discussiban follows of the
basic health care models put into work by the MamBiates which
makes it clear that the common backbone of allnéonal health sys-
tems is the principle of solidarity. Solidarity pposes community of
identity, or at least of interest, between the peopncerned and has tra-
ditionally been perceived as a nation bound priecipThis notwith-
standing, the European Union has undertaken aittitive field of health
care and has gradually come to recognize thathealte services fall
within the ambit of the European Community TreaBC( Treaty).
Therefore, not only should the free movement ofgesionals and pa-
tients be assured, but the Treaty rules on conmetstate aids, and pub-
lic procurement should, in principle, also be respgé. This, in turn,
raises the acute problem of financing health cardielwis traditionally
based on factors such as massive fund transfepsjdses, and direct
award contracts—especially at a time where stateifig becomes in-
creasingly scarce. To appreciate the impact oEtlm@pean Community
rules, the tight interplay knit by the European @af Justice between
the rules on state aid and on public procuremerst st be unfolded.
Only then can the actual or potential impact of Eueopean Community
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rules on various aspects of the organization amahfiing of health care
be put forward.

[. INTRODUCTION

In the United States (U.S.), people often speathef'European

Social Model,” as if such a model actually existeth Europe, authors
tend to use subtle qualifications each time thdgrreo this particular
concept. If one were to look into the social moaekvery individual

Member State, very important differences would eyaerThese differ-
ences would be further exaggerated by the divengdes and practices
followed across Europe. Nevertheless, there Isastt one overarching
principle shared by all Member States’ social medethich could qual-

1 The term was first used by the EC Commission White Paper under the instigation of then

President Jacques Delo@ommission White PapeEuropean Social Policy-A Way Forward for
the Union COM (1994) 333 final (July 27, 19943ee alsalacques DelorsConclusions: De-
fending the European Model of Socjety COMBATING SOCIAL EXCLUSION, FOSTERING
INTEGRATION 48, 48-49 (1992), where this model is defined ulgitoa mixed economy with the
participation of all citizens, where market fora@e combined with government and social dia-
logue. The 2003 Greek Presidency called an Intiermel Conference which led to the publica-
tion of a lengthy general report, SeeNBIECTING WELFARE DIVERSITY WITHIN THE EUROPEAN
SociAL MODEL (Theodoros Sakellaropoulos & Jos Berghman ed84)20In the same vein, see
Fritz Scharpf,The European Social Model: Coping with the ChallEh@f Diversity 40 J.
COMMON MKT. StuD. 645 (Peter Lang 2002) and Jo Shawstrong Europe is a Social Eurgpe
The Federal Trust (Feb. 2003), available at
http://www.fedtrust.co.uk/uploads/constitution/08.df. After seriously questioning the exis-
tence of a European social model, several writave lanswered in the affirmative, Elias Mossia-
los & Martin McKee,A European Social Modein EU LAW AND THE SOCIAL CHARACTER OF
HEALTH CARE 27, 31-32 (2002) and, more recently, Daniel Wincbite Idea of the European
Social Model: Limits and Paradoxes of Europeanaatin THE POLITICS OFEUROPEANIZATION
279, 280 (Kevin Featherstone & Claudio Radaelli,€2303). In recent years, some writers have
raised the issue of the externalities producedhey European social modedee, e.g.Assar
Lindbeck, Asian Development Bank, The European &oklodel: Lessons for Developing
Countrieg2002),available athttp://www.adb.org/Documents/ERD/Working_Paper@thpdf.
However the very existence of a (single) sociallel has been questioned by many writers in
view of (a) the considerable divergences in theasatratification and the organization of the
social services in the member states e.9.,McKee & Mossialos, above, and (b) the secondary
role that social matters play in the EU’s commolicies, see, e.g.Christian Joerges & Florian
R&dl, “Social Market Economy” as Europe’s Social Mode(Eur. Univ. Inst., Working Paper
No. 2004/8) and Christian Joerges, European Intiegré&nline Papers, The Market Without the
State? The “Economic Constitution” of the EC and Rebirth of Regulatory Politics (1997),
available athttp://eiop.or.at/eiop/pdf/1997-019.pdf. The debit still open, both at the aca-
demic and at the political leveBeelLorraine Mullally & Neil O’Brien (eds.), Beyond éhSocial
Europe (2006),available at http://www.openeurope.org.uk/research/fullbook.patid Poul
Nyrup Rasmussen & Jacques Delors, The New Socigbfe (2007),available at
http://www.pes.org/downloads/NSE_Web_interactive.eifl
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ify as the cornerstone of the “European Social Mddke objective of
universal coverage.

Part | of this article begins by examining how thigective of
universal health care coverage has materializethenvarious Member
States of the European Union (EU). The great taoé national rules
and practices reduces this article’s scope to & lpgssentation of gen-
eral health care models. Part Il identifies thekbane of all European
systems which is the principle of solidarity. $aliity supposes a com-
munity of identity, or at least of interest, betwebe people concerned
and is traditionally a nation bound principle. Meheless, the European
Commission has undertaken action in the field ddlthecare and has
gradually come to recognize that health care sesviall within the am-
bit of the European Community Treaty (EC Treatyherefore, both the
free movement of professionals and patients shbaléssured and the
EC Treaty rules on competition, state aids, andliputrocurement
should also, in principle, be respected. Pamfithe article discusses the
acute problem of financing health care—which iglittanally based on
factors such as massive fund transfers, subsidres direct award con-
tracts—during a time when state funding has bedoereasingly scarce.
Part IV of this article explores of the Europeanm@uaunity (EC) rules.
In order to appreciate the impact of the relevadtrides, it is necessary
to first unfold the tight relationship between tiues on state aid and on
public procurement as established in the case faWweoEuropean Court
of Justice (ECJ). Part V discusses the actualoterpial impact of the
EC rules on various aspects of the organizationfenrashcing of health
care. Finally, Part VI concludes as to how EU sutan be utilized to
accommodate the needs of health care.

[I. SOLIDARITY UNFOLDED: THE MAIN NATIONAL
HEALTH CARE MODELS OF EUROPEAN UNION
MEMBER STATES

A. UNIVERSAL COVERAGE AND THE SETUP OF HEALTH CARE

In the field of health care, universal coverageregponds to
more than a mere application of a “model.” Uniatreealth care is
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guaranteed by the national constitutions of mostidler Statesand, ar-
guably, by several international human rights @rarbr conventions to
which the European states are signatdries.

Universal health care, in turn, requires that th@imum re-
guirements of coverage and accessibility are nte three main re-
quirements that any “universal’ health care syssfould satisfy are:
full territorial coverage, full personal coveraged equal terms of access
for all.

These objectives are purely “health” objectivegytboncern the
existence of infrastructures, the qualificationdeélth professionals, the
development of adequate treatments, and the physicass of the popu-
lation to the above. The “insurance” question.(vého should pay and
how payment should be made in regards to the almevdioned factors)
is a distinct—and at least as acute—problem.

In turn, the fulfilment of these health objectivesguire some
detailed planning concerning: the availability tbE necessary infra-
structure (fixed and consumable) duly scatteredraddhe relevant terri-
tory, the maintenance of an adequate ratio betwe#nthe available fa-
cilities and health practitioners and the popufato be covered, and the
existence of a full scope of the medical specitibms within the rele-
vant territory.

The aforementioned requirements may not be coniplén
filled without some degree of state financing, aggte initiatives tend to
concentrate on urban zones and on highly profitdideases and their
cures. The way the state responds to such reqeiirsnare linked to fac-
tors including: the geographic and climatic chteastics of each state,
the particular health trends of the respectiveestgtopulation, budgetary
constraints, and the degree to which disease dfeting is socially ac-
cepted in each state. What is clear, howevehasdome state planning
of health care is indispensable (in order to ensunigersal coverage).
Planning normally takes place at the national I€webrder to cover the
national population, according to national needs) far the purposes of

2 See, e.gTHE CONSTITUTION OF THEREPUBLIC OFHUNGARY, art. 70/D(1), and in less compel-

ling formulation, THE CONSTITUTION OF THEKINGDOM OF THE NETHERLANDS, art. 22(1), HE
CONSTITUTION OF THEITALIAN REPUBLIC, art. 32, 'HE BELGIAN CONSTITUTION, art. 23(2), and
THE GREEK CONSTITUTION, art. 21(3).

For a very interesting discussion about the emcsteof a generally recognized “right to health”
and the effects therea§eeTamara HerveyThe “Right to Health” in European Union Lavip
ECONOMIC AND SOCIAL RIGHTS UNDER THEEU CHARTER OF FUNDAMENTAL RIGHTS-A LEGAL
PERSPECTIVEL93, 198 (Tamara Hervey & Jeff Kenner eds., 2003).
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implementation state planning cannot rely exclugivgon private ini-
tiatives but also requires state financing to dalde extent.

It becomes clear, therefore, that the founding,initering, and
financing of a health care system are essentiatyonal and/or state is-
sues and that any external interference may only $@&urce of perturba-
tion.

B. UNIVERSAL COVERAGE AND THE FUNDING OF HEALTH CARE:
SoclAL HEALTH CARE

A health care system that is accessible to allfisoouse if all
people do not possess the financial means to atwé@ssThis is why the
health care system is intrinsically linked to tlystem of social coverage
applicable in every EU state. The extent to wtdal given person has
access to a state’s health care system, in the dbransocial benefit, is
aptly referred to as “social health care.” Thepscof social health care
varies greatly from state to state, but it is comiypaefined by the vari-
ables of three main parameters: personal scopesdbpe of treatment,
and the scope of implementatibn.

The personal scope primarily asks, “Who is covered@ere the
starting point is universal coverage, but it magodbe subject to certain
exceptions, essentially in favor of better-off catiees (such as the high-
earners, the self-employed and civil servants im@ay, or high-earners
and the self-employed in the Netherlartds).

The scope of treatment, asks, “What is not covérdd?his re-
spect, there are important differences betweenvéti®us states since
some treatments and/or surgeries may be coversahile states while in
other states they are completely illegal. Exampfaseatments that may
or may not receive coverage include: abortionsmegdic surgeries, and
sex reassignment operations. The same is apmidabl drugs and
pharmaceuticals for which some social health cgstems have specific
black/white lists that explain which drugs that ao¥ered and which are
not, while others cover all of them without distina.

4 The presentation of the three variables definirggcope of Social Healthcare is essentially due

to Jason Nickles§ he Internal Market and the Social Nature of He&tre in THE IMPACT OF

EU LAW ON HEALTH CARE SYSTEMS57, 64 (Martin McKee et al. eds., 2002), whererdader

is encourage to refer for further details.

SeeWilly Palm, Voluntary Health Insurance and EU Insurance Direesi: Between Solidarity
and the Marketin McKee et alsupranote 4, at 195, 199. The percentage of thoseaared

by the compulsory Social Healthcare scheme is at@dlto 9% and 31% in Germany and the
Netherlands, respectively.
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The scope of implementation pertains to who mayigehealth
care services covered by the social health cateraysIn this respect,
the crucial distinction is made between outpattezdtment and hospital
treatment. Both are, in principle, covered, bulemdifferent conditions
(e.g., application of the devolution principle, aating to which special-
ized laboratory exams or surgery are not paid fdess prescribed by a
general practitioner).

For health services or patients who fall outside ¢hope of so-
cial health care (or decide to opt out), as defibgdhe interplay of the
three aforementioned variables, coverage may lerauffby “voluntary”
or “additional” health insurance options, typicalbffered by mutual
funds and private insurers. Finally, for those vaine not covered by the
above, the private sector offers all sorts of taitmde health care cover-
age®

The scope of social insurance

Personal Scope
e SOCIAL
' ‘ Scope of Scope of ‘ ‘

implementation treatment

VOLUNTARY HEALTH INSURANCE

As far as social health care is concertteel European standard is
universal coverage.However, a survey of the social health care syste
of the Member States identifies a number of distaystems. Neverthe-

6 See, e.gSarah Thomson & Elias Mossiald®egulating Private Health Insurance in the Euro-

pean Union: The implications of Single Market Légisn and Competition Poligy29 J.EUR.
INTEGRATION, 89.

" SeeinfraPart II.B.3.

8 For a general but comprehensive overview, see Yoesns The Right to Healthcare Across
Borders in McKee et alsupranote 4, at 83, 84.
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less, aside from the shared essential featureivérsal health coverage,
there are few other common qualities that the Men8iates systems’
share. The distinct health systems can be settre &pecific emanations
of the two broad models of social health care knoafter the names of
their founders, as the Bismarkiamodel or the Insurance Health System
and the Beveridgeiamodel or the National Health SystémMoreover,

all the distinct national systems may be classifigd two broad catego-
ries, depending upon whether they ensure patiesésnent for free or
reimbursement’

1. CONTRIBUTION VERSUSTAX BASED SYSTEMS

The first model of the social insurance system prasnoted and
established in Germany during the 1870s by ChamrcBlsmarck. It fol-
lowed a participative pattern inspired by the pssfenal corporations of
the Middle Ages. Under this system people areratibecause of their
participation in a professional group, organizatiamdustry, or firm.
Complementary schemes are put into place to ctveset(essentially in-
active people) who do not come under any of thetosapecific
schemes. The result is a multitude of funds, puldiprivate, each oper-
ating slightly differently from the other, financég direct contributions
of both the employer and the employee. Underrtiadel, global plan-
ning and advanced coordination of the overall Iheedtre capacities is
guite complicated. Hospitals, clinics, or othealtie care establishments
and facilities are either public or private (contel by the state). Today,
the Bismarkian model or Insurance Health Systefiousid in Austria,
France, Germany, and the BENELUX countries—Belgitime, Nether-
lands, and Luxembourg.

In 1942, William Beveridge, a British economist asatial re-
former, submitted the famous “Beveridge Report” Qwcial Insurance
and Allied Services, to the British Ministry of H#®'* The starting
point of the Beveridge model was universal coverag€nder the
Beveridge model, people are insured not becauserog sort of direct
or indirect participation in a profession or otlspecific category; rather,
people are insured by virtue of their citizenshmol/ar physical presence
on national territory (thus the title “national” dléh system as opposed to

°® SeeinfraPart II.B.1.

0 gee infraPart 11.B.2.

' SR WILLIAM BEVERIDGE, SOCIAL INSURANCE AND ALLIED SERVICES (1942), available at
http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/19_07b@Seridge.pdf.
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the “insurance” health system). There is a sifighel (or even no fund
at all), which is financed directly by the staterough taxes, and other
direct or indirect contributions. The existenceadfingle fund allows for
more detailed planning and coordination of heatttedacilities (notably
with a strict division of the three levels of héattare and a consistent
application of the devolution principle), which aeesentially publié
The Beveridge model, or the National Health Systienfipllowed in the
United Kingdom, Ireland, Denmark, Finland, Swedam] in the “Medi-
terranean” countries of Spain, Portugal, Italy, @rdece?

2.REFUND VERSUSBENEFITSIN-KIND SYSTEMS

From the perspective of benefits accruing to p#tieBuropean
social health care systems can be classified intotiroad categories:
the refund system and the benefits-in-kind system.

Therefund system allows patients to receive treatrfremh any
practitioner/institution of their choice and theffess reimbursement
(partial or complete) for the expenses incurred.this system, the pa-
tient has a wide range of choices since he or sheapt for any practi-
tioner and/or hospital, irrespective of whetheisipublic or private, the
types of technigues that are utilized, and theggribat are charged.

In the benefits-in-kind system, patients are directed gecgic
practitioners or hospitals/clinics—either publicpsivate who contracted
into the social health care system—where they @ratdd “for free.”
Where treatment is offered by public undertakirths, expenses are di-
rectly covered by the state budget. Contractedatwiundertakings, on
the other hand, usually receive a flat annual éedc(lated for example,
based on the number of people they intend to camt)a fee per capita
of patients treated, plus actual expenses incurhedhis system, patient
choice is more restricted, particularly where thaty choice is public
doctors and hospitals; health is seen more as kkcmdnd to which ac-
cess should be ensured in all circumstances asdakes commaodity or
good for which the consumer/patient may have a say.

2 1d. at 8.

¥ See GEORGE KATROUGALOS & GABRIELLA LAZARIDIS, SOUTHERN EUROPEAN WELFARE
STATES. PROBLEMS, CHALLENGES AND PROSPECTS123 (2003) for a recent discussion on
whether there is, indeed, such a thing as a “Meditean” model for the organization of social
welfare. Before that, see Maurizio Ferréfag Southern Model of Welfare in Social Europe
J.EUR. Soc. PoL’y 17-37 (1996) and Elias Mossialdsitizens’ Views on Health Care Systems
in the 15 Member States of the European Un@oHEALTH ECON. 109, 110 (1997).
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The dichotomy between the reimbursement and thefivgtn-
kind systems does not coincide with the distinctietween the Bismar-
kian and the Beveridge models. Indeed, it is that all countries fol-
lowing the latter model do operate a system of fisa@-kind. The
same is true, however, for some countries followihg Bismarkian
model, such as Austria, Germany, and to some exeniNetherlands,
where contracted private hospitals and practitioterat patients without
them incurring “out of the pocket” expenses. Tatind system is fol-
lowed in France, Belgium, and Luxembourg.

The Bismarkian Model (1870s) The Beveridge Model (1942)
Insurance Health System National Health System

Any
Private Hospitals &
Doctors
(Be, Fr, Lux)

Reimbursement Benefits in Kind

Other: cash benefits, price controls, etc
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3. CONVERGENCEPOINT: THE PRINCIPLE OFSOLIDARITY

The development and numerous variations of all dhetems
mentioned above should not mask the existencecofe principle gov-
erning social health care which sharply distingesgsEurope from other
continents: universal coverage. Universal coveltzas served more as a
guiding principle rather than a tangible realityce in many “advanced”
countries, such as France, it has been achieved fainly recently*
while in the Mediterranean countries it is not cladnether it has been
fully achieved& (the continuing migration from third countries,ses-
tially illegal, ascribes a new dimension to theus®f universal cover-
age).

In the field of health care, universal coveragelits a manifes-
tation of the principle of solidarity—one of theegt values inherited by
the French Revolution. Solidarity in health caalso justified in eco-
nomic terms by the existence of important informatsymmetrie¥. In
the organization of social health care in Europe,gdrinciple of solidar-
ity is pervasive. It may be located on at least@Hevels? integration
into the system, funding of the system, and benefiisured by the sys-
tem.

In terms of the integration into the system, thresn character-
istics speak of solidarity: universality (i.e.etlinclusion of all people
into the system), mandatory affiliation, (i.e., flaet that opting out is, in
principle, prohibited—subject to specific excepsprand mandatory ac-
ceptance, (i.e., the fact that the fund[s] mayexatiude some categories
of persons or of risk).

In terms of funding the system, another three dtaritics are
dictated by solidarity: contributions are inconeéated so that the cate-

4 See, e.glaw No. 99-641 of July 27, 1999, Journal Officitsl la République Francaise [J.0.]

[Official Gazette of France], July 28, 1999, p. 282which instituted the “Couverture Maladie
Universelle” with the same characteristics. Indien, the Royal Decree extending statutory
health insurance to all people legally residinghe country and not entitled to coverage under
any other Belgian or foreign system was adoptedmnil 25, 1998. In both schemes, contribu-
tions are due only by people exceeding a certaiel lef income. SeeHEALTH CARE SYSTEMS

IN TRANSITION: BELGIUM, EUROPEANOBSERVATORY ONHEALTH CARE SYSTEMS 78 (2000).
KATROUGALOS& LAZARIDIS, supranote 13, at 2-3.

SeeGeorge A. AkerlofThe Market for “Lemons”; Quality Uncertainty anddtMarket Mecha-
nism 84 Q.JECON. 488 (1970) for the way in which information asymriest prevent the mar-
ket operation.

SeePalm,supranote 5, at 196-197 for these three levels of amalyf the principle of solidarity.

15
16

17
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gories that are better-off have more significamuininto the system;
contributions are independent from individual rfsictors such as age,
seXx, health history, habits, occupation; and soreempnently loss-

making schemes (especially those covering higherslow-income ac-

tivities) are maintained through cross-subsidizabg others.

In terms of benefitensured by the system, the principle of soli-
darity is embodied in, at least, two manifestatioférst, all patients re-
ceive equal treatment, irrespective of their pesofinancial, profes-
sional situations (and irrespective of how muchythave contributed
into the system). Second, coverage is progressiwerding to the medi-
cal needs of each patient.

The fact that solidarity is the core concept unded any system
of social health care has two consequences. Hiesthational character
of social health care comes to the forefront—ififficult to expect peo-
ple from one state to feel solidarity (and to gaxgay part of their in-
come) to people from other states. Second, thécafipn of market
principles in a field governed by solidarity—and exd market failures
inevitably result from the important informationyasmetries—may not
be without problems.

lll. HEALTH CARE AS A SERVICE UNDER THE
EUROPEAN COMMUNITY TREATY RULES: THE
GRADUAL EUROPEAN UNION GRIP

A. LIMITED EU COMPETENCE FOR HEALTH CARE

Though solidarity can be seen as a fundamentatlgpma attrib-
ute, the EU has undertaken action in the fieldezlth care. The EU has
done so even before any express (or modest) legid vas introduced
into the 1992 Maastricht Treaty/Article 152 of the EC Treaty on public
health, as it stands after the 1997 Amsterdam Yy rdws served as the
legal basis for several measures accompanying @odioating national
health policies; this has been accomplished by rarog that fund spe-
cific research or dissemination activities, treattasgand population tar-

8 In relation to the issue of the legal basis faltieissues, see Tamara Herv@lie Legal Basis of
EC Public Health Policy, itMcKee et alsupranote 4, at 23-26.
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get groups? It should also be noted that European Commuritipia in

the field of health, even after the entry into fomf the Lisbon Treaty,
would primarily be (1) complementary and supportaction taken by
Member States, (2) place greater focus on promadioth prevention
rather than on health care, (3) will only rarelpdeto any form of har-
monization, and (4) provide that the principle afbsidiarity is re-
spected®

B. EC MEASURESAFFECTING HEALTH CARE

The health care policy of the Member States isctliyeaffected
by rules which pursue other mainstream EC objestivEhree categories
of measures may be identified in this respect.

The first category of measures which directly inipabe health
care policy of Member States are measures thaadopted in view of
the achievement of the free movement of workees firovision of ser-
vices, and the freedom of establishment. Themllbgsis is found in the
Title Il of the EC Treaty (Articles 3%t seq, and is occasionally
strengthened by Article 308 (ex 235). These meashave been pro-
vided for by the General Prograthand may be classified into two broad
categories: instruments which aim to ensure thakevs who are mov-
ing within the European Community continue to reeesocial and
health care benefisand instruments which organize the equivalence
and mutual recognition of diplomas and other gicaifons for the
cross-border provision of health care serviées.

% |d. at 25-27, 28-32.
2 geeTreaty of Lisbon amending the Treaty on Europeaiok) and the Treaty establishing the
European Community, art. 127, Dec. 13, 2007, 2007 @ 306).
#1962 0.J. (L 62) 32-36.
2 Council Regulation 1408/71 on the Application afc@l Security Schemes to Employed Per-
sons, to Self-Employed Persons and to Membersedf Bamilies Moving within the Commu-
nity, 1971 O.J. (L 149). This regulation has beertified at least thirty times, the last important
modification extending its personal scope to cawaionals of non-member states legally resid-
ing within the EU.See alsaCouncil Regulation 859/2003 extending the Provisiohthe Regu-
lation (EEC) No. 1408/71 and Regulation (EEC) N64/32 to Nationals of Third Countries who
are Not Already Covered by Provisions Solely on@reund of their Nationality, 2003 O.J. (L
124) 1 [hereinafter Council Regulation No. 859/200% has recently been codified and re-
pealed by Regulation 883/2004 on the Coordinatfadhe Social Security Systems, 2004 O.J. (L
166) 1, art. 90. Since all the legislative anddiad developments of the present contribution re-
late to Regulation 1408/71, references will be madhis legislative instrument.
These directives cover (a) general practitioneid @octors, (b) nurses, (c) dentists, (d) veteri-
nary medicines, (e€) midwives, and (f) pharmacistse other peripheral professions fall under
the catch-all umbrella of the “general systems”tfa@ recognition of professional qualifications.
All these are now regulated by the catch-all Dikec2005/36/EC on the Recognition of Profes-

23
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The second category deals with measures aimedsatieg the
free movement of goods, especially drugs and mkdiegices®* An
outer circle in this category is constituted by &ean Community
measures concerning general product safety rukbabeling?®

The third category pertains to measures ensuing tther pol-
icy fields of the EU that may be directly relatedhealth. It should be
noted that the precautionary principle, which imed specifically at the
protection of health, was recognized as havingsta¢us of a general
principle of European Community law in a serieca$es related to the
application of the Common Agricultural Poliéy.It is also applicable to
environmental policy’ Moreover, measures adopted for the implemen-
tation of Title IV of the EC Treaty (immigration ixy) or those of third
pillar policies (i.e., police and judicial coopéoat and issues on foreign
and security policy) may also relate to health geton?

Thus, despite the fact that the European Commuatitis the
competence to intervene directly in the field odltie care services, there
are a number of specific measures which have ttteaty to either co-
ordinate or harmonize issues directly linked to #uministration of
health care services. However, there is no wayhith these texts may
account for the actual impact of European Commulaity on national
health care systems. The decisive factor in tinection has been the di-
rect application by the ECJ of the general EC Treales on the internal
market to the provision of health care services.

sional Qualifications, 2005 O.J. (L 255). Thoseovdo not fall in any of the categories covered
by the directive may still benefit from the generabke law of the ECJ on mutual recognition of
professional qualificationsSee, e.gCase C-234/07, Fernandez de Bobadilla v. Museoddati
del Prado, 1999 E.C.R. I-4773

Seeleigh Hancher,The Pharmaceuticals Market: Competition and Freevifoent Actively
Seeking Compromisén McKee et alsupranote 4, at 254-55 and Christa Altenstetfegula-
tion of Medical Devices in the EU, McKee et alsupranote 4, a281, 290-301.

For a brief overview of these measures, in raetetiohealthcare, see Hanchempranote 24 and
Altenstetter supranote 24.

% SeeCase C-180/96R, U.K. v. Comm’n, 1996 E.C.R. |-3%(8d 1998 E.C.R. 1-2265 and Case
T-75/98, Nat'l Farmers’ Union v. Comm’n, 1996 E.CIR815, aff'd E.C.R. |-2211.
SeeCommunication from the Commission on the Precaatipi®rinciple, at 3-5, COM (2000) 1
final (Feb. 2, 2000), available at
http://ec.europa.eu/dgs/health_consumer/libraryfpui7_en.pdf.

See, in this respect, the extension of the petsape of Regulation 1408/71 to cover third
country nationals, Council Regulation No. 859/2080%ranote 22.

24
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C.HEALTH CARE AS A SERVICE UNDER THE TREATY: FREE
M OVEMENT OF PATIENTS

In order to make the limited movement of capitagible at a
time when the relevant Treaty freedom was completid¢, the ECJ held
that payments for services received in another Men3tate should be
free of any restrictioh? By the same token, the Court recognized that
medical patients, students, and tourists movingnmther Member State
are service recipients within the meaning of Agidb of the EC Treaty
and should be allowed to carry around the moneyess=y to cover
such service¥

In this indirect and almost unconscious way the B&d estab-
lished that health care services constitute sesvimethe purposes of the
Treaty®® This has led to spectacular developments in &sé $even
years. This case law, which is lengthy, highlyhtgécal, and politically
controversial has been presented in detail by aéaethors and does not
need to be reviewed again héreHowever, it should be noted that a pa-
tient from any Member State who moves abroad, rimagddition to ur-
gent treatment provided by virtue of the Europeasutance Card (ex
Document E 11F§ may also:

% Joined Cases 286/82 & 26/83, Luisi and Carbomdinistero del Tesoro, 1984 E.C.R. 377.

® .

The same conclusion was also reached by the @oGase C-159/90, Soc'y for the Prot. of Un-
born Children Ir. Ltd. v. Grogan, E.C.R. I-468% this case however, the Court avoided apply-
ing the relevant Treaty rules, as it was unabl&éntify any consideration for the services of-
fered. Id.

SeeVassilis Hatzopouloilling National Health and Insurance Systems Hetling Patients?
The European Market for Health Care Services dfiter Judgments of the ECJ in Vanbraekel
and Peerbooms39 CoMMON MKT. L. Rev. 683 (2002) and, more recently, Vassilis Hatzopou-
los, Health Law and Policy: The Impact of the EU,Eb LAW AND THE WELFARE STATE: IN
SEARCH OFSOLIDARITY 111 (Grainne De Burca ed., 2005ee alsdsareth DaviesWelfare as

a Service29 LEGAL ISSUES OFEUR. INTEGRATION 27 (2002); Pedro Cabralhe Internal Market
and the Right to Cross-Border Medical CaB8 EUR. L. REv. 673 (2004); Anne Pieter van der
Mei, Cross-Border Access to Health Care within the Eesp Union: Recent Developments in
Law and Policy 10EUR. J.HEALTH L. 369 (2003); and Anne Pieter van der Meipss-Border
Access to Medical Care: Non-Hospital Care and WiagitLists,31 LEGAL ISSUES OFECON.
INTEGRATION57 (2004). More recently, se&nthony Dawes;Bonjour Herr Doctor:” National
Healthcare Systems, the Internal Market and Croszs8 Medical Care within the European
Union, 33LEGAL ISSUES OFECON. INTEGRATION 167 (2006). For a full account of the relation-
ship between EU and Health Law, see generBAMARA HERVEY & JEAN MCHALE, HEALTH
LAW AND THE EUROPEANUNION (2004).

The E111 was a harmonized document distributeailipnal insurance funds and recognized all
over Europe, whereby patients could obtain treatimeother Member States.
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« Receive outpatient treatmé&hin any other Member State and obtain
a refund from their home state at the tariffs aggtlle in the latter
state; no prior authorization is necessary for suchfund to be ob-
tained, since the relevant right stems directlyrfrArticle 49 of the
EC;

* Receive any kind of treatment in other Member Statéject to the
same conditions (i.e., tariffs, refunds, and indgyarbut for the du-
ration of the treatment) as patients of the hostestprovided that
they have obtained prior authorization (documentlR) by their
home institution, according to Article 22 of Regida 1408/71;

* Require the delivery of the above authorization ¢Exeiving treat-
ment abroad) whenever the treatment, objectivetgssary for their
medical condition® is not available in their home state or is not
available within a reasonable period of time, tgkinto considera-
tion the specific needs of each particular patigthjs is also a right
stemming directly from Article 49 of the EC.

These rights benefit all people insured with thepetent insti-
tution of one Member State, irrespective of whettheir home statd"
operates a refund system (followed principally nariee, Germany, and
Luxembourg)® operates a benefits-in-kind system by contraiied-
physicians and hospitals (i.e., the Netherladtsy, offers benefits-in-
kind t?orough essentially public institutions (i.the United Kingdom and
Italy).

As a consequence of the aforementioned casé'lawpility of
patients across the EU countries has been greatijtdted. However,

34 Inpatient treatment has been restrictively defjrse Case C-8/02, Leichtle v. Bundesanstalt fiir
Arbeit, 2004 E.C.R. I-2641.

% SeeCase C-376/98, Vanbraekel v. ANMC, 2001 E.C.R36% 1-5402-03, for the objective as-

sessment of the necessity of the treatment indgmrficom national preferences.

Case C-385/99, Miiller-Fauré v. Onderlinge Waanva@tschappij OZ Zorgverzekeringen,

2003 E.C.R. 1-4509, 1-4570-72, |-4579 and Case CH®¥, Watts v. Bedford Primary Care

Trust, 2006 E.C.R. 1-4325, 1-4426-27.

The threefold classification which follows is silisfic, for the needs of demonstration, and does

not account for the special characteristics of eamhof the national systems.

% SeeCase C-158/96, Kohll v. Union des Caisses de M@latB98 E.C.R. 1-1931, I-1950-51;
Case C-56/01, Inizan v. Caisse primaire d'assuraraladie des Hauts-de-Seine, 2003 E.C.R. I-
12403, 1-1246; Case C-193/03, Bosch v. Bundesrdpii@utschland, 2004 E.C.R. 1-9911, I-
9924.

% Case C-157/99, Smits & Peerbooms, 2001 E.C.R785#5529; Vanbraekel, 2001 E.C.R. I-
5363; and MiillefFauré, 2003 E.C.R. I-45009.

40" Watts, 2006 E.C.R. I-4325, at I-4408-09.

4 See generall{{aTzoPouLOS Health Law and Policysupranote 32, for a comprehensive pres-
entation of the relevant case law and its impl@aifor the organization of health services in the
member states.
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to date, this has not resulted in a dramatic irsmras patients who pick
and choose health care services in various Mentagess’

The case law discussed undeniably establisheshdsdth care
services do fall within the scope of the EC Treafe objective of uni-
versal coverage, the principle of solidarity, theed for planning, and
other related concerns are only relegated to isgwgustify the occa-
sional setting aside of the EC rules. This is dome case by case basis
and in a way that is respectful of the principleoadportionality.

The recognition, by the ECJ, that health care sesviare ser-
vices within the meaning of the Treaty, has vergantant legal implica-
tions, most of which have yet to materialize. Fme®/ement of patients
is just the tip of the iceberg. Far more cruchant accommodating the
few thousands of “peripatetic” patients moving frome state to another
is the issue of financing high performance heaidtte systems that pos-
sess universal coverage. In an era of contraztdiljovernance in the
delivery of public service¥ where the “providential state” gives way to
the “regulatory state* and where public spending containment is an ab-
solute value, the need for public funding for Heaéare is still not seri-
ously put into questioff. However, once it is established that health care
services are “services” within the meaning of tleafy and that there is
a “market” for health care, public money cannotchethis market in an
arbitrary way. It has rightly been pointed outtthahile in the ‘90s the
debate concerned anti-competitive practices anitl&r82 EC . . . since
the beginning of this millennium, the main questitas shifted to the
means of financing public services and state dftisfence, public funds
have to be given out either by following a competittender based on
objective and transparent criteria or be indivitlualvaluated under the
Treaty rules on state aids.

In Part IV of the article, an attempt will be madeclarify the close in-
terplay between the two sets of rules, as put faiviy the recent case law of

42 SeeHERVEY & MCHALE, supranote 32, at 143-44.

43 Christopher H. BovisFinancing Services of General Interest in the EWnHdo Public Pro-
curement and State Aids Interact to Demarcate betwdarket Forces and Protection21
EUuRr. L.J. 79, 90-92 (2005).

See generallsiandomenico Majondhe Rise of the Regulatory State in EurdfeEUR. PoL.,
17:3 (1994), at 77, and Francis McGowan & Henry lés, Towards A European Regulatory
State 3 J.EUR. PuB. POL’Y 560 (1996).

Even in the most pro-competitive economies, whevision is increasingly secured through
private means, such as the UK or the Netherlamilgtp finance initiatives are perceived as a
complement — not an alternative — to public funding

Laurence IdotConcurrence et Services d’Intérét Général Bref Bikes Evolutions Postérieures
au Traité d’Amsterdamin LES SERVICES DINTERET ECONOMIQUE GENERAL ET L'UNION
EUROPEENNE39, 41 (Jean-Victor Louis & Stéphane Rodrigues, &{$6).
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the European Court of Justice. Then the concretetipal implications that the
European Community rules may have on the provisibhealth care services
will be examined

IV. PUBLIC PROCUREMENT AND STATE AID: A CLOSE
COUPLE

Despite the fact that the relevant rules appeatifierent sec-
tions of the EC Treaty, public procurement andestt are linked in
many ways/

A. LOGICAL LINKS BETWEEN STATE AID AND PUBLIC
PROCUREMENT

First, there is a logical link. When public autities wish to fa-
vor specific players in a given market, they cansddn two ways: di-
rectly—by giving them public subsidies, or indilgetby awarding to
them public contracts. Hence, both sets of rutesdasigned to prevent
the public authorities from unduly interfering wittiarkets. The rules on
state aif prohibit such money infusions unless they are ifipalty
“declared compatible” by the Commission followingnatification pro-
cedure. The rules on public procurement, on therdtand, set in Direc-
tives 2004/17/EC and 2004/18/EC (the Public Pravere Directives]?
require that public contracts be awarded accortiinthe stringent re-
quirements of publicity, transparency, mutual regtgn, and non-
discrimination. Compliance to these requiremest®verseen by na-
tional jurisdictions which have been awarded exttemary powers to
that effect by the so-called “procedures” DirecfiVe

47 See generallyA\rmin Bartosch,The Relationship of Public Procurement and Stat Qurveil-
lance—The Toughest Standard Applie32 GOMMON MKT. L. REv. 551 (2002) (discussing the
increasing interaction between the State aid bahrales on public procurementSeeBovis,
supranote 43 at 79-109 for a more recent account ofeleionship between the two series of
rules.
Consolidated Version of the Treaty Establishing Buropean Community, Nov. 10, 1997, art.
87,1997 O.J. (C340) 3.
Directive 2004/17/EC of the European Parliamemt ahthe Council, Coordinating the Proce-
dures of Entities Operating in the Water, Energ@gniEport and Postal Services Sectors, 2004
0.J. (L134) 1 (EC). Directive 2004/18/EC of ther@épean Parliament and of the Council, On
the Coordination of Procedures for the Award of IRub/orks Contracts, Public Supply Con-
tracts and Public Service Contracts, 2004 0.J.4).134 (EC).
50" Council Directive 89/665/EEC on the Coordinatidrite Laws, Regulations and Administrative
Provisions Relating to the Application of Reviewo&edures to the Award of Public Supply and
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Second, a logical conclusion stems from the aforgimeed dis-
cussion. Since both sets of rules pursue the sdmeetives, they need
not apply simultaneously, but alternatively. Indeene of the condi-
tions for the application of the rules on state igidhat the recipient of
the aid be considered an undertaking—money trasmidfetween public
bodies or in favor of non-commercial entities aoé @encompassed by the
rules on state aid authorities. On the other haudblic procurement
rules are deemed to apply to the so-called “publarkets” (narches
publicy, “where the state and its organs enter in purgufiublic inter-
est” and not for profit maximizatioll. Hence, “contracting” in the sense
that the public procurement directives are theestaggional, and local
authorities as well as “bodies governed by pulaie.? The latter’s legal
form (such as a public scheme or company) is wegl&? as long as
three conditions are met: possess a legal peisgria financed or con-
trolled by the state (or an emanation thereof), lzane been “established
for the specific purpose of meeting needs in theegd interest, not hav-
ing an industrial or commercial charact&t. The Court has made it clear
that these are cumulative conditichsMember States have been invited
to enumerate, in Annex lll of Directive 2004/18/E@tional “bodies”
which fall in the above category.

However, this enumeration is not exhaustive andBbhmpean
Court of Justice has been called upon on severdsomns to interpret
the three previously stipulated conditions. Unssipgly, the most con-
troversial condition has been the one related éoapposition between
activities in the pursuance of general interest actil/ities of an indus-
trial or commercial character. Following the judgms of the Court in
the Mannesmang® the BFI Holding>® and the recently decidekbjora &
Excelsiorcases’ two key conclusions can be drawn.

Public Works Contracts, 1989 O.J. (L395) 33 (EENpw replaced by Directive 2007/66 of the

European Parliament and of the Council, AmendinigrR€ouncil Directives With Regard to

Improving the Effectiveness of Review Proceduresiggoning the Award of Public Contracts,

2007 0O.J. (L335) 31 (EC) (which should be transdasto national law before Dec. 20, 2009).

SeeBovis, supranote 43, at 82.See also two articles from the same author: ChpfigtoBovis,

Recent Case Law Relating to Public Procurementeaddn for the Integration of Public Mar-

kets 39 GOMMON MKT. L. Rev. 1025 (2002) (discussing applicability of procussrrules to

various markets) and Christopher Bovi$ie Regulation of Public Procurement as a Key Ele-

ment of European Economic LadvEJR. L.J. 220.

2 Case C-360/96, Arnhem v. BFI Holding, 1998 E.Q-B821.

3 Directive 2004/18/EC upranote 49.

% Arnhem, 1998 E.C.R. I-6821, at |-686B5eeCase C-44/96, Mannesmann Austria v. GesmbH,
1998 E.C.R. I-73, at para. 61.

% Mannesmann, 1998 E.C.R. I-73.
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First, the fact that a particular activity serves the gehimterest
does not in itself exclude the industrial or comer@rcharacter of that
activity. In the words of the ECJ, there is “atidistion between needs in
the general interest not having an industrial onwercial character and
neegas in the general interest having an industridommercial charac-
ter.”

Secondjn order to ascertain in which of the above catiegoan
activity falls, the Court uses a set of criteffaigceau d’indiceswhich
may be summarized as follows (1) the absence diderable competi-
tion in providing the same activity, (2) the exrste of decisive state
control over the said activiy/,(3) the pursuance of the activity and the
satisfaction of the relevant needs in a way diffefeom what is offered
in the market place, and (4) the absence of fimhmisk, are all factors
Whi6c0h point towards the absence of industrial aothmercial charac-
ter.

These criteria are very similar to the ones usethbyeCJ in or-
der to determine whether an entity should be vieagdin “undertak-
ing.”®" Therefore, it would appear, to the extent thatttho series of cri-
teria are applied consistently, an entity whiclmas an undertaking will
more often than not be considered to be a conigaetintity. Hence, any
given entity will be subject either to the competitand state aid rules or
to the ones on public procurement but not dtHTChis viewpoint also
finds support in the very text of the Utilities Buvement Directive, both
in its previous version (Directive 93/38/EC Articdelf* and in its cur-
rent version (Directive 2004/17/EC, Article 30) wheit states that:
“contracts . . . shall not be subject to this Dinex if, in the Member

% Arnhem, 1998 E.C.R. |-6821.

57 Joined Cases C-223/99 and C-260/99, Agora v. Kntenomo, 2001 E.C.R. 1-3605.

%8 Agora, 2001 E.C.R. I-3605, at para. 32.

9 Not the entity providing it, this is a distinctratition directly enumerated in the DirectiveSee
Directives 2004/17, 2004/18, 89/665, and 2007¢6@ranotes 49 and 50.

SeeChristopher BovisEC Public Procurement: Case Law and Regulat{@gf06), Chapter 7.
See alsdBUE ARROWSMITH, THE LAW OF PUBLIC AND UTILITIES PROCUREMENT, ch. 5 (1996).
See also the second edition of that book, publigh@®05.

For these criteria, séefra Part V.C.2. SeeHatzopoulosHealth Law and Policy, suprmaote 32,

at 149-155, for more detail on the health sec8#e alsdovis,supranote 43, at 84.
ARROWSMITH, supranote 60, at 265.

Council Directive 93/98 Coordinating the ProcuremBrocedures of Entities Operating in the
Water, Energy, Transport and Telecommunicationgo8gc1993 O.J. (L 199/84) (EC). Art.
8(1) of this Directive was interpreted by the CanrCase C-392/93, The Queen v. H.M. Treas-
ury, ex parteBritish Telecomm. Plc., 1996 E.C.R. I-1613.
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State in which it is performed, the activity isetitly exposed to competi-
tion on markets to which access is not restricted.”

B. FORMAL LINKS BETWEEN STATE AID AND PUBLIC PROCUREMENT

This logical link between state aids and publiccorement has
been transformed into a formal one in the Europ@anrt of Justice’s
judgment inAltmark®* and the European CommissionAltmark pack-
age.” InAltmark,the ECJ made clear that subsidies given to an under
taking for the accomplishment of some service ofegal interest, may
not constitute a state aid, provided four condgiame mef® cumula-
tively:

First, the recipient undertaking must actually hpuélic service ob-
ligations to discharge, and the obligations mustclearly defined.
Second, the parameters on the basis of which thgpeosation is
calculated must be established in advance in agctibg and trans-
parent manner. Third, the compensation cannoteekeghat is nec-
essary to cover all or part of the costs incurrethe discharge of the
public service obligations, taking into account tieéevant receipts
and a reasonable profit. Finally, where the uradényy, which is to
discharge public service obligations, in a spedfise is not chosen
pursuant to a public procurement procedure whichilvallow for
the selection of the tenderer capable of providirgge services at the
least cost to the community, the level of compeosateeded must
be determined on the basis of an analysis of thscahich a typical
undertaking, well run and adequately provided witbans of trans-
port, would have incurred.

From the very wording of the fourth condition, allbws that the
default setting for the attribution and financesofme public service ob-
ligations is through public procurement. Only mexceptional circum-
stance, which at present is not the case, shoiddgbe determined ac-
cording to hypothetical market conditions.

More significant than the wording is the substamtiontent of
the fourth condition which suggests that the ajpion of the procure-

8 Case C-280/00, Altmark v. Nahverkehrsgesellschitfhark, 2003 E.C.R. |-7747.See, e.g.
Massimo Merola & Caroline MedindDe I'Arrét Ferring a I'Arrét Altmark: Continuité ou
Revirement dans I’Approche du Financement des &en\RublicsCAHIERS DEDROIT EUR. 639
(2003).

% Altmark, 2003 E.C.R. |-7747, para. 87.

% 1d., paras. 89-93 and Commission Decision 2005/84therApplication of Article 86(2) of the
EC Treaty to State Aid in the Form of Public Seevi€ompensation Granted to Certain Under-
takings Entrusted with the Operation of Service§eheral Economic Interest, art. 3, 2005 O.J.
(L 312) 67, 71 [hereinafter Commission Decision 2/8d2/EC].
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ment rules will be the very means used to avoidajmgicability of the

state aid rules. For one thing, it will be ver§fidult to prove what the

costs of “a typical undertaking, well run and adsgly provided with

means of transport” would have been in a hypothkticarket (when

“well run” is well enough and what are “adequategans of transport?).
Most importantly, for most services of general iest, there is no mar-
ket other than the one emerging under the influefdeC law. Hence, it
will be virtually impossible to simulate such cotiolis in order to ascer-
tain what the cost structure of a “well run typieaddertaking” would

be’” The most reliable way to benefit from the Couijtidgment in

Altmark and to avoid the application of the rules on ssadewould be to

attribute public service contracts (and the reldbeding) following pub-

lic tenders, these, in turn, would have to be omghaccording to the
procurement procedurés.

Furthermore, the three first conditions of tA#mark test are
also certain of being fulfilled by the award of fpabservice contracts
through public tenders—although they do not nec#gsaquire such
tenders. The award contract will fulfill the forlmaquirement of condi-
tion number one. The content of the tender doctsneifl satisfy condi-
tions two and threé&’

The Court’'s judgment iltmark has been followed by the so
called “Altmark package” which is also known as the “Monti-Kroes
package.” This consists of three documents: aeetize, one decision,
and one communication.

57 See further, for the difficulties of these contit Idot,supranote 46.

% Since the fourth condition is the most hard tdilfuhational authorities often start the examina-
tion of any given measure from this condition aminiediately dismiss the applicability of the
Altmark criteria; see e.g. Bulgarian Commission for thet@&on of Competition, 2 November
2006, Dec. n. 346, Case K3K-175/20@8ena Avtotransportreported and briefly commented
by Dessislava Fessenko in e-Competitions e-Bulieiiebruary 2007-11, n. 13146. (On file with
author).

It may be that the Court idltmark got inspired from the draft proposal for a regolatf the EP
and the Council on action by member states comgrpublic service requirements and the
award of public service contracts in passengersfrart by rail, road, and inland waterway, in
2002, which provided for the award of public seevaontracts following competitive and trans-
parent tenders; this proposal, however, has beemwltfect of intense negotiations between the
EP and the Council and is currently on the vergeeifig adopted on the basis of a substantially
modified draft. SeeCommunication from the Commission to the EuropBaniament, COM
(2006) 805 final (Dec. 12, 2006).
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First, Directive 2005/81/E€ modifies Directive 80/723/EEC
and requires any undertaking which “receives pubdicvice compensa-
tion in any form whatsoever in relation to suchvasy and that carries on
other activities” in order to proceed to the acdounseparation of ac-
tivities for which it receives compensation frone ththers'

Second, and more importantly, Commission Decision
2005/842/CE? adopted on the basis of Article 86(3), providessiome
kind of “block exemption” from the state aid ruledhere theAltmark
conditions are not met. This “block exemption” ems/three categories
of service providers (1) any service provider ofafirsize (turnover of
under € 100 million during the last two years) reicg a limited amount
of compensation (€ 30 million annually), (2) traogpserving up to a
certain number of passengers, and (3) hospitalsagidl housing under-
takings, without any limitatio® This text offers important information
concerning the manner in which the Commission wajply the four
Altmark criteria—particularly the one concerning “just”mspensation.
Subsidies falling within the scope of the Decismumalify as state aid
(according tAltmark) but are deemed compatible with the internal mar-
ket and need not be notified to the Commission.

Finally, the “Community Framework for State Aid tine Form
of Public Service Compensatidn’sets forth the Commission’s position
in respect to those subsidies which do not fallezitunder theAltmark
judgment (and therefore evade being qualified & ar under the
“Altmark Decision” (in which case it would constitute ad)aand need to
be notified in order to obtain an individual dealdwn of compatibility.

The Altmark package was further augmented by two texts of (ul-
tra) soft law, in the form of Commission Staff Wimg Documents, at-
tached to the latest Commission Communication arviges of General

" Commission Directive 2005/81/EC Amending Directi®@/723/EEC on the Transparency of
Financial Relations between Member States and ®uhidertakings as well as on Financial
Transparency within Certain Undertakings, 2005 .312/47).

Commission Directive 80/728n the Transparency of Financial Relations betweember

States and Public Undertakings, 1980 O.J. (L 185EEC).

Commission Directive 2005/8%upranote 70, art. 1.

3 Commission Decision 2005/842/E€ipranote 66.

™ 1d.

S Community Framework for State Aid in the Form oblc Service Compensation, 2005 0.J. (C
297) 4 (EV) [hereinafter Community Framework]. alnlifferent context, it would make sense to
inquire what a “Community Framework” is and howstg different from a Communication, if
at all.
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Interest, Including Social Services of General iese™® Each of these
Working Documents contains a list of frequentlyeskuestions and an-
swers thereto. The first Working Document ansveggisstions concern-
ing the application of public procurement rulesezial services of gen-
eral interest! while the second and most extensive Working Dogume
provides an interpretative tool for tAdtmark Decision 2005/842/EC.
The very fact that the two Working Documents atacdited to the same
Commission Communication clearly shows the dirigdtsl between pub-
lic procurement and state ditl.

In light of the above texts, there is no doubt thedpite the other
approaches followed previously by the C8lithat the current “compen-
sation” approach prevails when determining whetngbslic funds dis-

6 Commission of the European Communities Commurtinaticcompanying the Communication

on “A Single Market for 21st Century Europe”: Sems of General Interest, including Social
Services of General Interest: A New European Comarit, COM (2007) 725 final [hereinafter
Commission Communication on Services of General erést], available at
http://ec.europa.eu/services_general_interest/dows/2007_0725_en.pdf.

Commission Staff Working Document — Frequently églQuestions Concerning the Applica-
tion of Public Procurement Rules to Social Service§eneral Interest—Accompanying Com-
munication on “Services of General Interest, inglgdSocial Services of General Interest: A
New European Commitment3EC (2007) 1514 final [hereinafter Commission StAfirking
Document 1514, available at
http://ec.europa.eu/services_general_interest/secs2007_1514_en.pdf.

Commission Staff Working Document - Frequently édlQuestions in Relation with Commis-
sion Decision of 28 November 2005 on the Appliaatid Article 86(2) of the EC Treaty to State
Aid in the Form of Public Service Compensation Gednto Certain Undertakings Entrusted
with the Operation of Services of General Econolmierest, and of the Community Framework
for State Aid in the Form of Public Service Commim-Accompanying Document to the
Communication on “Services of General Interestluding Social Services of General Interest:
A New European Commitment,” SEC (2007) 1516 filrginafteiCommission Staff Working
Document 1516], available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX0®Z SC1516:EN:HTML.

While these lines were being proofread, Atiienark orthodoxy received an important blow from
a case judgment by the Court of First Instance]6fIFeb. 12, 2008SeeCase T-289/03, Brit-
ish United Provident Ass’'n Ltd. v. Comm’n, 2008 Q@ 79) 25 [hereinafter BUPA]. In BUPA,
the CFI held that, at least in the field of heaftiember states enjoy a wide scope of discretion
when defining the scope of services of generat@ste Therefore (a) the content of services of
general interest need not be defined in any “exating)” detail—henceéAltmark conditions one
and two (clear definition of the subsidized senacel transparent calculation of its cost) become
more of a theoretical requirement; and (b) condgithree and four (no overcompensation, com-
pared to a normally efficient undertaking) are oodytrolled by the Commission and Court for
manifest error—therefore shifting the burden ofgfrm the party claiming overcompensation or
inefficiencies. It is not clear how this judgmenmitl be received and applied in the future, but
this author would be tempted to see a politicagjdnt unlikely to reverse the strictgltmark
logic. Id.

See, e.gBovis,supranote 43, at 95-97 (discussing the three approaahésr which the Euro-
pean judiciary and the Commission have examinedittaacing of public services: th&tate
aids approachthecompensation approachnd theguid pro quoapproach).

7
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pensed for the accomplishment of general interrsices constitute as
aid. Within this approach, the rules on publicqum@ment play a dual
role. Externally, as a means of defining the scojpapplication of the
state aid rules: where an entity charged with somssion of general in-
terest qualifies as a contracting entity, it isikely to be an undertak-
ing® Therefore, it may receive public funds withoutrigeconstrained
by the rules on state aid. Internally, as the corgdition for the circum-
vention of the state aid rules by virtue of Arti@6(2) of the European
Community Treaty, following thAltmark principles®

Thus, in practice, any entity receiving public mprslould an-
swer the following questions in order to posititself in respect of the
state aid rules (1) is it an undertaking or ndft# is itself a contracting
entity then the answer is most likely to be negatiwowever, if the an-
swer is positive, then (2) does the undertakinbifahny of the catego-
ries contemplated by thaltmark decision (small size, transport, and
hospital), in which case the aid is deemed lawfithout notification be-
ing necessary? If the answer is negative, thems(8)e money received
compensation for some public service in the meamhghe Altmark
judgment? If the undertaking in question has resrbchosen following
a public tender procedure, the likely answer isatigg and the monies
received will constitute an aid; then (4) how che terms and conditions
attached to the aid be formulated in order forwitbe individually de-
clared lawful by the Commission, according to iEBdmework” Com-
munication?

C. PROCUREMENT PRINCIPLES AS A MEANS OF REGULATING THE
INTERNAL MARKET

The importance of the public procurement rules pridciples,
as a means of regulating the flow of public fundshe Member States,
has been greatly emphasized by both the Courtr@ommission dur-
ing the past few yeaf8. In fact, the relevant case law together with the
Altmark judgments discussed earlier in the article canstit the two
main developments of economic law in the Court'seckaw these last
years.

81 SeeDirective 2004/18/ECsupranote 49, art. 1(9)(a), and discusssupraPart A.

8 SeadiscussiorsupraPart IV.B.

8 SeeChristopher BovisPeveloping Public Procurement Regulation: Jurispeade and its Influ-
ence on Law Makingt3 GOMMON MKT. L. REV. 461(2006).
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The European Court of Justice has handed down ériessof
judgments in this regard. First, the Court hagl ieat, next to the spe-
cific and technical rules of the Public Procurem@inectives, a series of
general principles apply in all circumstances whasblic money is put
into the market; that is on top of or outside thepe of the Procurement
Directives. First, inCommission v. FranceNord Pas de Calaj& the
Court held that on top of the Directive’s techninaks, a general princi-
ple of non-discrimination should also be respedtedny award proce-
dure. More importantly, in a series of judgmertgsting with Telaustria
Verlags GmbH and Telefonadress GmbH v. Telekomriaus6,* a
case concerning a concession in the field of tetegonications, the ECJ
found that the same principle also applies to cssioa contracts (and
presumably any other type of contract which invelpeblic funding and
is not covered by the Procurement Directives). phklic procurement
directive has a specific scope of application lgdito the traditional pro-
curement pattern whereby the state/contractingyeptirchases a given
good or service and offers it to the pulSficin recent years, however,
alternate arrangements for public procurement leewerged, especially
in the field of service whereby the contractor aggls the store in offer-
ing the service to the public directly, therebytiget his/her remunera-
tion, for such concessions contracts are not covbyethe procurement
directives’’ The Court held that, independent of any ruleeasfosdary
legislation, Articles 43 and 49 of the EC Treatyuiee the principles of
equal treatment, non-discrimination, and transpanreto be complied
with under any circumstanég.

Picking up on the momentum created by these judtgneine
EC Commission has come up with an interpretativen@anication “on
the community law applicable to contract awardsaratot fully subject
to the provisions of the public procurement dineesi’ (the so callede

8 Case C-225/98, Comm’n v. France, 2000 E.C.R. 5744

8 Case C-324/98, Telaustria Verlags GmbH v. Telelkarstria AG, 2000 E.C.R. I-10745. Courts
subsequently affirmed that concession contractd alas follow a non-discrimination policy in
Case C-231/03, Consorzio Aziende Metano (Coname&jomune di Cingia de’ Botti, 2005
E.C.R. |-7287; Case C-458/03, Parking Brixen GmhHGemeinde Brixen and Stadtwerke
Brixen AG, 2005 E.C.R. I-8585; and Case C-234/0#t€e SA v. Instituto Nacional de Gesti6n
Sanitaria, 2005 E.C.R. I-9315.

8 Telaustria Verlags, 2000 E.C.R. -10745.

& 1d.

8 See, e.gParking Brixen, 2005 E.C.R. 1-8585, paras. 248852, 72.
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minimis Communicationf’ This Communication covers contracts be-
low the thresholds for the application of the Preauent Directives and
contracts which are covered by the Directives beatamly subject to the
general publicity obligations—not the technical qmement rule’
Concession contracts and public-private partness{i®®Ps) are not cov-
ered by this Communication, as a larger consuligpimcess was initi-
ated by the Commission’s White Paper of 2004, fodld by a Commu-
nication of November 2008. The outcome of the process was the 2008
Interpretative Commission Communicatién.Thede minimisCommu-
nication basically explains the way in which thepiples set out by the
Court’s jurisprudence should be put to work. Taerfprinciples (here-
inafter the “procurement principles”) pursued areon-discrimination
(based on nationality) and equal treatment (algouirely national situa-
tions), transparency, proportionality, and mutwalagnition. According
to the 2006 Communication, the obligations accrdorgcontracting en-
tities under the general Treaty rules are propogtie to the interest that
the contract at stake presents for parties in diember States. Four
aspects of the award procedure are taken up bganhamission: adver-
tising prior to the tender, content of the tendecuiments, publicity of
the award decision, and judicial protection.

The ECJ has shown its great attachment to the glepenciples
linked to public procurement in a second seriesasks, a priori entirely
foreign to award procedures. The most recent amst siriking example
is found in the Court’s judgment Massimiliano Placanica e.aa case
concerning bet collection ittaly.*® According to the Italian legislation,
this activity required a government license fromickhundertakings
guoted in the stock market (mostly non-Italian) evaltogether excluded.
The Court did not restrict itself to finding thaich blanket exclusion
was disproportionate to the objective of protecttogsumers. It further
stated that whenever operators have been unlangwitjuded from the

8 Commission Interpretative Communication on the @umity Law Applicable to Contract

Awards Not or Not Fully Subject to the Provisiorfsttee Public Procurement Directives, 2006

0.J. (C 179) 2 [hereinafter Commission Interprg@a@ommunication].

For list of services, see Directive 2004/17/BQpra note 49, Annex XVII B, and Directive

2004/18/EC, gpranote 49, Annex Il B.

SeeCommission of the European Communities Communinatio Public-Private Partnerships

and Community Law on Public Procurement and ConaessCOM (2005) 569 final.

Commission of the European Communities Interpreta€ommunication on the Application of

Community Law on Public Procurement and Concesstonistitutionalised Public-Private

Partnerships (IPPP), C (2007) 6661.

% Joined Cases C-338, C-359 & C-360/04, Procuratella Republicca WPlacanica2007E.C.R.
1-1891.
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award of licenses (which were determinate in nuintieis for the na-
tional legal order to lay down detailed procedudés to ensure the pro-
tection of the rights which those operators detedirect effect of
Community law” and that “appropriate courses ofiactcould be the
revocation and redistribution of the old licenseshe award bypublic
tenderof an adequate number of new licensésThis reflects an idea
which is being implemented in the regulated indest(such as tele-
communications and energy) and which had been qrwafd by the
Commission (but never invoked) in a more generalesconcerning ac-
cess to essential faciliti€s: whenever some scarce resource is to be dis-
tributed between competitors, the way to do stieugh public tender-
ing procedures.

In essence, the basic procurement principles €ian, discrimi-
nation, equal treatment, transparency, proportignand mutual recog-
nition) apply not only to all tenders involving gictbmoney, but to pub-
lic tenders that should also be held accountabletfter (non-financial)
valuable resources to be put into the market. @irge, these tenders
also should abide by the basic principles goverpulglic procurement.

Therefore, according to the latest case law of£@d, the basic
principles governing public procurement become @ legulatory in-
strument for the regulation of the internal market.

V. APPLYING THE EC RULES TO NATIONAL HEALTH
CARE

Against this background, the question arises alotw and to
what extent the rules—or indeed the principles—auohlip procurement
and state aid affect or should affect the provisibrnealth care in the
Member State¥ Since the rules on state aid and public procung e
so closely related and their application reststensame set of criteffa

% 1d. at para. 63 (emphasis added).

Organisation for Economic Co-Operation and Dewvelept, The Essential Facilities Concept,
OCDE/GD(96)113, at 102 (1996), available at
http://www.olis.oecd.org/olis/1996doc.nsf/LinkTo/OE-GD(96)113 (last visited Sept. 24,
2008).

For the first (and latest) official position origlissue,see Commission Communication on Ser-
vices of General Interessppranote 76. This Communication comes in set with tworking
documents,” Commission Staff Working Document 15i4pranote 77 and Commission Staff
Working Document 1516&upranote 78.

9 See supr&art IV.A-B.
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the analysis that follows examines each individuéria rather than the
two sets of rules separately.

A. WHERE IS THE SERVICE OF GENERAL INTEREST?

The pursuance of general interest is a key critefioo qualifying
a body as a “contracting entity” in the sense @f Bublic Procurement
Directives. At the same time, it is the main cadiodi for the application
of the “compensation” logic inaugurated with theu@® judgment in
Altmark There is no doubt that providing health careafiorentire popu-
lation constitutes a service of general interésbwever, this general as-
sertion is fraught with ambiguities.

Assuming that universal coverage of the populaisoan abso-
lute aim (and hence the personal scope of themyisténelastic), there
are at least three variables in defining the safpgeneral interest” in
the field of health care. The first variable dealth the kinds of treat-
ments (and pharmaceuticals) provided by the systbioh varies from
one state to another; the availability of treatrmastinfluenced by reli-
gious, moral, and scientific perceptions. Cosmstiery, sex modifi-
cation, pain treatment, and abortions are just seramples of where
divergences exist amongst various Member Statég s€cond variable,
which pertains to the quality of medical treatmemay vary due to: the
gualification of health professionals; the numbkhealth professionals;
the medical infrastructure of the hospitals (numéned quality); waiting
time for having access to the system; and waitimg for receiving any
given treatment. The third variable concerns thality of non-medical
services, such as accommodation, catering, andiokpa

In most Member States, the level of health caré shauld be
provided is described in one or more legislativis.adn some states, a
general provision securing a high level of healthecto the population
can also be found in the Constitutiin.

However, these norms, even when they go beyond prérei-
ples, very rarely provide a detailed descriptionttod aforementioned
variables and subsequently fail to define the geescope of general in-
terest in health care. On the other end, the detgiled and complex
rules concerning the calculation of various treatimeits and the fund-
ing of various parts of hospital budgets do nohdtior the definition of
services of general interest in health care.

% See supra. 2.
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Therefore, it would seem that the application of IB® would
require the introduction of the concept of “servifegeneral interest” or
“public service” and a precise definition of itsntent in the field of
health care. This would be necessary both fortityamy with precision
which entities are likely to qualify as “contradimentities” and for ap-
plying theAltmark test. This should be done in a manner more éetail
than that found in the general constitution or dedive texts but less
technical than in the financial/accounting instruamse

Four questions arise in this respect. First, h@taited is de-
tailed enough for the requirements Altmark and the Altmark Deci-
sion” to apply? Second, tidtmarkruling entails a logical shift—while
the national logic is one of defining the scopa diealth careystemthe
European Community logic is to definesat ofhealth careservicesof
general interest. Third, and directly related lte previous point, are
Member States free to fix the outer limits of “dees of general inter-
est”? The Commission, in i&ltmark package, states that it will only
interfere in cases of “manifest errdf.” This view finds support in the
case law of the ECY° However, if Member States enjoy a wide discre-
tion in extending the scope of services of genetalest, the same is not
true when it comes to lowering the standards oé,cas patients would
then be entitled to receive treatment in other Mengtates at the charge
of their home authorities, under th&ree movement of patients” juris-
prudence. Fourth, a more radical idea may be grudrd®® it may be
that hospitals do not offer public services at @&tcording to this analy-
sis, the service of general interest resides inra®s universal coverage
and adequate funding for health care—health caedf imay be pur-
chased at any time, at the right price. Then ardyld the funds be per-
forming some task of general economic interestwéi@r, in the view
of both the preceding paragraphs and thkntiark decision” it exempts
hospitals from the application of the state aidesul Thus, this radical
analysis is not likely to be widely followed anyng soon.

9 Commission Decision 2005/848ypranote 66, at para. 7, and Community Framewstra
note 75, at para. 9.

10 see, e.g.Case C-76/97T6gel v. Niederdsterreischische Gebietskrankenkd$@8 E.C.R. I-
5357 and Case C-119/06, Comm’n v. ltaly, 2008 QCJ.22) 7(dismissed with costs against
Commission).

01 See, e.g.Géraldine ChavrielEtablissement public de santé, logique économidukait de la
concurrence REVUE DU DROIT DE LA SECURITE SOCIALE, Mar.-Apr. 2006, at 274-287 (Fr.).
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B. HoOw IS IT FINANCED ?

The definition of the scope of health care servimfegeneral in-
terest is intrinsically linked to the question afancing these same ser-
vices. In this respect several remarks should &egem

1. DISTINGUISHING CAPITAL COSTSFROM EXPLOITATION COSTS

In most Member States there is a rather cleamdistin between
(1) capital investment and infrastructure and (@)l@tation’®> Two
points should be made in this respect.

First, the direct financing of infrastructure byetpublic purse
may affect competition both at the hospital lexsdtiveen public/private
and between the hospitals of different Member S}aaed at insurance
funds level. The Belgian experience is instructivehis respect. In
Belgium, hospital infrastructure is financed atpi¥cent by the Federal
Ministry of Health, while the remaining 60 percémntfunded by the lin-
guistic Communities. When Belgian hospitals codelontracts with
Dutch health insurers, they charge the same tagfthey do to the Bel-
gian health insurance system. This means thasiment cost for hospi-
tals is only charged for 40 percent. Some Dutcsphials do perceive
this as a distortion of competition and a Dutchamigation of hospitals
voiced that they do consider this as impermissdtége aid in favor of
the Belgian hospital€? It is difficult, however, to see how such a disto
tion could be remedied. The 40:60 funding, linkkedhe federal struc-
ture of the state and embodying important politicabices, may not be
put directly into question by the rules on state @rovided that trans-
parency is ensured). On the other hand, it doé¢seem possible for
Belgian hospitals to charge insurers differentlgpending on their state
of establishment.

Second, though infrastructures and other fixedscbave tradi-
tionally been financed directly by the public pyrgerecent years some
states have tried to attract private investmertte Private Funding Ini-
tiative (PFI) in the UK has set the pace and otioemtries have followed

192 |n the Netherlands, however, this will change B2a98. While today capital costs are not in-
cluded in the total sum, hospitals can claim frwa ¢ontracted health insurers. From 2008, part
of the capital costs will be negotiable (betweesditals and insurers) and included in the DRGs.

193 |rene Glinos, Nick Boffin & Rita Baeten, Cross-Ber Care in Belgian Hospitals: An Analysis
of Belgian, Dutch and English Stakeholder Perspesti66 (2005), available at
http://lwww.ose.beffiles/health/BelgianCaseStudy Primt.pdf.
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suit!®* The emergence of new contractual forms, suchP&sRnd con-
cessions offer further means of bringing in priviateds. However, it is
important to note that the choice of private ingestwho will participate
in the capital of public hospitals (similar to othgublic infrastructures)
may only be made according to the “public procunetnpeinciples.*®

2.CALCULATING THE COST OFPUBLIC SERVICE

Hospitals’ budgets have very complicated structuaed vary
from one State to another. A shared trait is tieatt to capital invest-
ment cost they distinguish between fixed costs{sag maintenance,
heating, and personnel) and variable costs (whiehliaked directly to
the volume of their activity). The way to calcédhis latter set of ex-
penses has been reviewed in most Member Statesgdimé last few
years. In order to create incentives to contast eand rationalize treat-
ments, three main approaches have emerged: adpagoents of pro-
spective budgets based on average costs of haspitahe same cate-
gory; calculate the average costs on the basis RG r equivalent
measuring unit®® only occasionally completed or adjusted by theliapp
cation of fee for service or length of stay criéeninake it possible for ef-
ficient hospitals to keep any surplus. Not onlytdese measures force
the hospitals to adopt a sounder management ofidialresources, it
also dramatically increases transparency. By thmes token, the
Altmark requirement of calculating the precise cost of pubgrvice is
likely to be satisfied.

The principles of transparency and cost calculation also up-
held by the fact that in the majority of Membert8& practitioners are
mainly self-employed and enter into contracts wtispitals or funds. A
prevailing practice is the way that physicians'sfege fixed. For exam-
ple, it would appear that a system of public teimdglike the Italian one
would be preferable to the Belgian one, where fresfixed under the

194 Seelrina Nikolic & Harald Maikisch, Public-Private Raerships and Collaboration in the
Health Sector: An Overview with Case Studies froetéht European Experien(@906),avail-
able at
http://siteresources.worldbank.org/INTECAREGTOPHBANResources/HNPDiscussionSerie
sPPPPaper.pdf.

105 See supr#art IV.C.

1% piagnoses Related Groups (DRGs) or equivalent aniggsunits (Diagnose Behandelings Com-
binaties, DBCs in the Netherlands, Healthcare ResoGroups, HRGs in England). DRGs are
pre-defined pairs, whereby each specific medicalditon is matched up with a determined
treatment and/or length-of-stay.



4. HATZOPOLOUS- FORMATTED 4/8/20092:16PM

792 Wisconsin International Law Journal

auspices of the public fulfd and may or may not be adhered to by each
individual physiciart®® A different, but related issue is the price pabli
hospitals should charge practitioners for the uks¢he hospital infra-
structure in order to offer “for fee” health caendces outside the health
system.

Another issue that must be considered in assessingparency
is the method of calculating the cost of publicvBar and how it relates
to the number of intermediaries involved. The mdireerse the routes
for public monies to reach hospitals and/or furtbs, less transparency
there will be. The mediation of public money omabney paid by a cen-
tral fund through local authorities (e.g., Hungangd Italy), may result in
political choices altering knowledgeable econonalcelations. As a re-
sult, the calculation of the cost of public servinay be flawed, thereby
making the application of the public procuremend/an state aid laws
more likely. Calculating the cost of public seeris directly linked to
the manner by which it is financed.

3. FUNDING THE COST OFSERVICES OFGENERAL INTEREST

According to the Commission&ltmark decision, state aid given
to hospitals for the accomplishment of public ssgvbbligations en-
trusted to them is exempt from notification an@ugomatically legal, ir-
respective of the amout. However, aid awarded to hospitals must be
strictly calculated in order to meet the econongeds of public service.
Several questions arise in this respect.

First, it is not clear what should happen if hoggitfail to ac-
complish their mission of general interest and wioald be qualified to
ascertain such failure—it may be that some systemamitoring should

197 The “Institut National d’Assurance Maladie-Invatél” known as INAMI.

198 The Court is not particularly keen in price-fixiby professional associations and other bodies.
Seeloined Cases C-94 & C-202/04, Cipolla v. Fazaf)&2B.C.R. I-11421. See also, at the na-
tional level, a settlement reached before the Iimpetition Authority on May 25, 2007,
whereby the Irish Medical Organisation, an assmriadf General Practitioners in Ireland, has
undertaken not to take action in relation to pricesespect of several of their activities. Farse
tlement report and brief commentary, €&#a Lynskey,The Irish Competition Authority Settles
Price-fixing Proceedings in the Health Insurancet8e (Irish Medical Organisation - IMQ)e-
Competitions, May 25, 2007, no. 14004, available at
http://www.concurrences.com/abstract_bulletin_wkp3®id_article=13967 (last visited Oct.
15, 2008). (On file with author).

199 commission Directive 2005/8%ypranote 70, at art. 1.



4. HATZOPOLOUS- FORMATTED 4/8/20092:16PM

Vol. 26, No. 3 Financing National Health Care 793

be set up as a consequence ofAtimarkrequirements*® Second, such

a monitoring system appears to be required in dadeontrol overcom-
pensation. Third, under the Decision, overcompmsds explicitly
ruled out and must be paid back, subject to a magiL0 percent which
may be carried forward to the next yédr Therefore, the system of effi-
cient hospitals “keeping the surplus” of their aanbudget introduced in
some states as an incitement for efficient managéfishould be re-
vised. Fourth, while théltmark package allows for some reasonable
profit to be made by the provider of services afieyal interest, it is not
clear whether and how this should materialize enrtbspital sector.

The above applies to monies given to hospitalsctlireoy the
state budget (e.g., Englaridj,or by public insurance funds or funds
where membership is compulsory (e.g., Italy, Hupg&elgium, and
Greece)™ It is unclear whether the same principles apply tsystem
like the Dutch system, where private insurers campéth one another
for patients (but are under an obligation to admgryone) and hospitals
compete for contracts with as many insurers asilglessin other words,
it is not clear whether “public’” monies are invalvia this latter case.

10 1t would seem that Commission Decision 2005/84268€s require some monitoring, especially
to overlook overcompensatioeeCommission Decision 2005/842/E€upra note 66, at L
312/71.

11 d. at para 13.

12 Such a system was introduced e.g., in Belgium0dil2 the overall available budget is divided

over five groups of hospitals on the basis of paiage shares, which are determined a priori for

the different types of costs and hospital grouach hospital is allocated the same average cost
per work unit of the group to which it belongs. j@ftively observable and justifiable cost dif-
ferences, such as labor costs, are taken into atcéiospitals that manage their communal ser-
vices more efficiently than the group average dmved to release financial resources that can
be used for other purposes. In England, a funsaigme adopted in 2002 but gradually phased
in between 2004-2009, follows a similar patterrhe Department of Health (DoH) sets national
tariffs for Healthcare Resource Groups (HRG), simib DRGs. The national tariff is adjusted
by a Market Forces Factor to account for unavoglalifferences in costs across regions. Pro-
viders who deliver services at a cost below thiéf farices will retain the surplus. However, the
new funding scheme is intended to create competitioquality of services and efficiency (wait-
ing times) rather than price.

The Department of Health (DoH) gives tax moneth® Primary Care Trusts (PCTs), which in

turn contract in public and private hospitals areh&al Practitioners (GPs)-see the relevant

flowchart in the annex.

For an example where state aid in the form of patnfacilities was given by the Belgian pen-

sion fund ONSS (which is the INAMI equivalent iretfield of pensions) to a private undertak-

ing, see Case C-256/97, Déménagements-Manutentarsfd. SA (DMT), 1999 E.C.R. |-3913.

See alscCase C-75/97, Belgium v. Comm’n, 1999 E.C.R. |-B67
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C.WHO IS A CONTRACTING ENTITY —WHO IS AN UNDERTAKING ?

In the analysis above, it has been postulatedativagiven entity
should qualify either as a contracting entity oaasundertaking and that
the two qualifications should be mutually exclusivEhe criteria for de-
termining when an entity qualifies as an undertglare as broad as “the
exercise of an economic activity:®> On the other hand, a contracting
entity is one which “does not pursue an activityeobnomic or commer-
cial nature.**® Furthermore, one of the fundamental principleshef
market economy is that operators may contract wittomever they
wish:*" any given entity may not be subject simultangotsiree com-
petition and to the restrictive and time consumialgs on public pro-
curement!® This, however, is not necessarily true in a hyleGonomic
sector, such as the provision of health care. iBlgawore controversial
than the technical issues mentioned above is thie general question of
whether health care provision should be subjethégorocurement rules
at all. In this respect (1) the lack of flexibyliof the procurement rules,
especially with regards to the role of non-proditial organizations, (2)
the transformation of partnership relationships iobmpetitive relation-
ships, (3) the restriction of cooperation betwemzal authorities, result-
ing from the restrictive concept of “in-house cating” followed by
the European Community, (4) the negative effecestablishing long-
term trust relationships with suppliers and othemtigers, (5) the possible
disruption of the continuity of public service, (Bicreased transaction
costs, and (7) delay, are just some of the argusraut forward against
the general application of public procurement riihethe core of health
provision*® Most of these concerns are being dealt with—alghonot
really answered—»by the Commission in its most re€@ammunication

1% SeeOKEOGHENEODUDU, THE BOUNDARIES OFEC COMPETITION LAW: THE SCOPE OFARTICLE
81,at 24-25 (2006).

116 SeeARROWSMITH, supranote 60 and BvIs, supranote 60.

17 This “freedom to deal” is known in competition las the “Colgate doctrine” from the US Su-
preme Court’s judgment idnited States v. Colgate & G&250 U.S. 300, 304-308 (1919).

18 See suprdart IV.B.

119 See, e.g.Social Services of General Interest: FeedbacloRep the 2006 Questionnaire of the
Social Protection Committee, at 10-12,  available at
http://ec.europa.eu/employment_social/social_ptateocs/feedback_report_en.pdiee also
Mathias Maucher, Observatory for the Developmeradial Services in Europe at the Institute
for Social Work and Social Education (IS$nalysis of the Replies of All European Union
Member States’ Governments to the QuestionnaitbeofSocial Protection Committee Prepar-
ing the Communication on Social and Health Serviads General Interest(2005),
http://www.soziale-dienste-in-europa.de/Anlage23&d8wertung-antworten-ms-mitteilung-
sgdai-ed.pdf.
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on Services of General Interest and the accompgrdacuments® In
these texts, the Commission confirms its attachnwettie application of
the public procurement rules and principles.

1. CONTRACTINGENTITIES: SOME CERTAINTY?

In Annex Il of Directive 2004/18, Member Statesséa@numer-
ated, in a non-exhaustive manner, the entitieswtiiey deem subject to
the procurement rules. With a snapshot, it becoctesr that Member
States have no shared views about the role theusentities play in
their respective health care systems.

2.UNDERTAKINGS EVERYWHERE?

There is no doubt that self-employed physiciansnevhen they
are contracted in a national health care schenie arhospital, are un-
dertakings®* Conversely, doctors who are public employeesgake
case for the vast majority in Hungary) are not abered to be undertak-
ings.

The status of insurance funds is more complicatedery broad
distinction may be drawn between funds where meshtyeris compul-
sory and those offering complementary coveragefdhaer would not
qualify as undertakings while the latter would. eTreason is that in the
former, the state’s intervention, in order to sectire objective of “uni-
versal minimum cover,” may be such that their comuiaé freedom is
jeopardized. In contrast, regulation of most markets for compdatary
and supplementary coverage tends to focusxopostscrutiny of finan-
cial returns on business to ensure that insurensiresolvent? How-
ever, this differentiation is simplistic and may besleading. Private
funds offering “complementary” coverage accountdnrincreasing por-
tion of the market (10 to 20 percent of total healkpenditure in the EU)
and tend to be increasingly regulated blember States, in a way that
their qualification as “undertakings” may be pubiguestion.

120 seeCommission Communication on Services of Generalréist,supranote 76 and Commis-
sion Staff Working Document 151dupranote 77.

121 Joined Cases C-180 & C-184/98, Pavlov v. StichRegsioenfonds Medische Specialisten, 2000
E.C.R. I-6451.

122 For this excerpt and for the critique which follwveee Sarah Thomson & Elias MossiaRsgu-
lating Private Health Insurance in the European &mi The Implications of Single Market Leg-
islation and Competition Poli¢29 JEUR. INTEGRATION 89, 93-94 (2007).
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There is no hard and fast rule for determining Wwbetan insur-
ance fund qualifies as an undertaking. InsteadCthat refers to a set of
criteria faisceau d'indices From a relatively long series of judg-
ments:? it follows that elements which would point to anamarket en-
tity, includé® (1) the social objective pursued, (2) the compylsmture
of the scheme, (3) contributions paid being reldatethe income of the
insured person, not to the nature of the risk aadefd) benefits accruing
to insured persons not being directly linked to tdbntions paid by
them, (5) benefits and contributions being deteeminnder the control
or the supervision of the state, (6) strong ovestalte control, (7) the fact
that the funds collected are not capitalized andieested, but merely
redistributed among participants in the scheme,c(8§s-subsidization
between different schemes, and (9) the non-existefccompetitive
schemes offered by private operatrs.

Based on the criteria set forth above, and in @aer, the Euro-
pean Court of Justice’s judgment federacion Espafiola de Empresas
de Tecnologia Sanitaria (FENIN) v. Commissigtit would appear that
public hospitals securing adequate treatment tivichehl patients, typi-
cally free of charge, do not qualify as undertakingd his logic however,

123 SeeCase C-244/94, Fédération Francaise des Socidétésudance v. Ministére de I'Agriculture
et de la Péche, 1995 E.C.R. 1-4013; Case C-70/88ei8are SA v. Regione Lombardia, 1997
E.C.R. 1-3395; Case C-67/96, Albany Int'l BV v. 8tting Bedrijfspensioenfonds Textielindus-
trie, 1999 E.C.R. I-5751; Joined Cases C-115, C-&1€&-117/97, Brentjens’ Handelson-
derneming BV v. Stichting Bedrijfspensioenfonds vate Handel in Bouwmaterialen, 1999
E.C.R. I-6025; Case C-219/97, Maatschappij Drijyelibkken BV v. Stichting Pensioenfonds
voor de Vervoer- en Havenbedrijven, 1999 E.C.R128 Case C-218/00, Cisal di Battistello
Venanzio & C. Sas v. Istituto nazionale per l'agsizione contro gli infortuni sul lavoro
(INAIL), 2002 E.C.R. 1-691; Case T-319/99, FedeéaciNacional de Empresas de Instru-
mentacion Cientifica, Médica, Técnica y Dental (FE]\v. Comm’n, 2003 E.C.R. 1I-35%ff'd
sub nomCase C-205/03 P, Federacion Espafiola de EmpresBscdologia Sanitaria (FENIN)
v. Comm’n, 2006 E.C.R. I-6295; Case C-355/00, Foe#\E v. Elliniko Dimosio, 2003 E.C.R.
I-5263; and Joined Cases C-264, C-306, C-354 & &85 AOK Bundesverband v. Ichthyol-
Gesellschaft Cordes, 2004 E.C.R. I-2498ee alsd.aurence IdotProit Social et Droit de la
Concurrence: Confrontation ou Cohabitation? (A posple Quelques Développements Récents)
9:11 EUROPE4, 4-8, (1999).

Note that these elements are broadly the samefrdmtthe reverse side—as the ones used to
identify contracting entitiesSee supra. 61 and discussi@gupraPart IV.A.

For a more detailed analysis of those criteria, ldatzopoulosHealth Law and Policysupra
note 32. See alsd-rancis KessleDroit de la Concurrence et Régimes de Protectiotiéde: un
Bilan Provisoire in 1 SERVICE PUBLIC ET COMMUNAUTE EUROPEENNE ENTRE L INTERET
GENERAL ET LE MARCHE421, 430 (Robert Kovar & Denys Simon eds., 1998).

Case T-319/99, Federacion Nacional de Empresasnsteumentacion Cientifica, Médica,
Técnica y Dental (FENIN) v. Comm’n, 2003 E.C.R387, para. 37affd sub nomCase C-
205/03 P, Federacion Espafiola de Empresas de Bgéa@anitaria (FENIN) v. Comm’n, 2006
E.C.R. I-6295.

124
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is being put into question by at least two develepts. First, in the
Altmark Decision, the Commission admits that money givehdspitals
(irrespective of ownership) for fulfilling their plic service obligations
although justified, qualifies as aiel. This, in turn, implies that hospitals
are undertakings. Second, the GerrBamdeskartellam{possibly the
most influential national competition authoritytime EU), in a Decision
of March 2005, blocked a merger between two putdispitals; thus, it
has considered them to be undertakings subjebetmerger contrdf®

Therefore, it is difficult to foresee when a pubticspital will be
held to constitute an undertaking. It would appikat criteria such as:
an independent board of directors, relative flditibin the execution of
the budget, contractual freedom, and a relativelyetbped side activity
of a commercial nature is likely to make a publaspital qualify as an
undertaking®® Consequently, hospitals having the legal forna afust,
such as hospitals in England and Italy, are likelgualify as undertak-
ings.

3. UNDERTAKINGS SUBJECT TO THEPROCUREMENTRULES?

It becomes apparent that it is very difficult tatetenine which
entities in the health care field qualify as codiireg entities, and entities
which a few years ago were considered to be cosliplevading market
rules are being treated increasingly as undertakaigooth the EU and
the national levels. In addition, these impreciaegories often overlap.
A number of Member States (such as Belgium, Greswoé,ltaly) have
included in Annex Ill of the Procurement Directivegalth care funds,
many of which would qualify as undertakings undwer guidelines set by
the European Court of Justice. At the same timestrpublic hospitals
do currently follow some procurement ruté$at least for purchasing
goods (this is seen in England through the Purobasnd Supply Au-

127 Commission Decision 2005/842/E€Lipranote 66.

128 Helmut Bergmann & Frank Rohlinhe German Federal Cartel Office Vetoes A Mergérwb
Public Hospitals (Greifswald University Hospital/Myast Hospital)in E-COMPETITIONS EU
COMPETITION LAWS EBULLETIN, ho. 12733 (2006). (On file with author).

129 This may be counter-productive, to the extent thamber states may be inclined to resist any of
the above economically sound measures just in gfeevading the Treaty competition rules.

1% Greece has had infringement procedure initiatesinag it by the Commission for the technical
specifications used in several tendering documfentthe supply of medical deviceSeePublic
Procurement: Infringement Procedures against @reéguain, and Portugal, IP/06/887 (June 29,
2006), available at
http://europa.eu/rapid/pressReleasesAction.do2neterIP/06/887 &format=PDF&aged=1&lan
guage=EN&guiLanguage=en
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thority [PASA], Greece, and Hungary). In Belgiuaven private hospi-
tals are subject to public procurement rules (@stléor construction and
heavy equipment) since they receive 60 percenheif tapital invest-
ment budget from the Communities. At the same tipniwate hospitals
and probably many public hospitals would qualifyuaslertakings. This
is not a satisfying situation for the reasons explé in previous sections
of this article.

Problems have also arisen following the recent édé&aliza-
tion” of the application of European Community caatifion law intro-
duced by Regulation (EC) 1/2063 because it may result in very diver-
gent solutions, especially those concerning borgethospitals. In this
respect, Decision 2005/842/EC (tA&mark decision) is a positive step,
since it clears hospitals, irrespective of theialdication as undertak-
ings, from the application of the state aid rulétsmay be that a similar
“block exemption” could also clarify the positiofi twospitals under Arti-
cle 81 of the European Community. However, no adeaclearance
from the application of Article 82 may be given ath@ invocation of
abuses against hospitals is a likely outcome. gsinbe remedy to this
problem could lie in adopting a system in the Healire field like the
Utilities Procurement Directive (2004/17/EC) whietould: require
Member States to dress a complete list of all thi@ies considered as
contracting entities (thus evading their being digal as undertakings)
and foresee a mechanism for the regular revisiothisflist, similar to
Article 30 of the Directive, accounting for marlaggvelopments and the
introduction of competition.

D. WHAT KIND OF AWARD PROCEDURES SHOULD BE FOLLOWED ?

When an entity in the field of health care quatifaes a “contract-
ing entity” in the sense of the Procurement Dingagj its obligation to
run competitive tenders is not an absolute oneerdtare limitations
stemming both from the nature of the award (corepjetlosed or com-
pletely open) and from the nature of services theedre, included in
Annex IIl of the Procurement Directive). Four caseay be distin-
guished.

131 Council Regulation 1/2003 on the Implementatiorttef Rules on Competition Laid Down in
Articles 81 and 82 of the Treaty, 2003 O.J. (L 1EC).
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1. NO CONTRACTUAL RELATIONSHIP

In some health care systems, the public authcegpansible for
delivering care set up and run their own treatnfiegeitities in the form of
treatment centers, small hospitals, or clinics.isT$ exemplified by the
Local Health Authorities (ASLs) in ltaly, the PrinyaCare Trusts
(PCTs) in England, and by some funds in Greece2 HBJ has held that
an award procedure is only necessary wheordractis to be entered
into—and that no entity can contract with itself services are provided
between two bodies belonging to the same publiityethese are con-
sidered an “in-house provision” of servicés. In-house service is any
service provision offered between bodies with nuasate legal personal-
ity. In the presence of distinct legal entitieshouse provisions only ex-
ist where two conditions are fulfilled in a cumuNat manner: first, the
procuring entity should exercise over the supplyergity “a control
which is similar to that which it exercises overdwn departments,” and
second, the supplying entity should carry out ‘#iseential part of its ac-
tivities” with the procuring entity>> While the second condition will
rarely create a dilemma, hospitals created by puhlihorities or funds
the first condition may prove problematic and ceurgroductive in the
future.

In a highly contested judgment iFeckal'** the ECJ held that
private participation in the shareholding of a pulgompany, even at a
rate of 0.02 percent, may disturb the “similar cofitof the local author-
ity which controls the remaining 99.98 percent,essl such authority
holds special privileges by virtue of the compangstitution. This
may discourage public hospitals from seeking pevat/estors or pre-
vent investors from giving money to entities in anipublic authorities
have privileges® Both in Englantf® and in Italy private funding initia-

132 See ARROWSMITH, supra note 60, para. 6.195-6.201See alsoMarco Giorello, Gestions in
house, entreprises publiques et marchés publicE€dar de justice au croisement des chemins
du marché intérieur et des services d'intérét écoigoe généralRevue du Droit de I'Union
Européenne, 1/2006, 23-50.

133 parking Brixen, 2005 E.C.R. |-8585.

134 Case C-107/98, Teckal Srl v. Comune di Viano, 1899.R. I-8121.

135 In this respect the “golden shares” case law besomelevant, where the Court condemned
member states for instituting shares with increasgithg (or other rights) while opening up their
utilities companies to private marketSee, e.g.Case C-367/98, Comm'n v. Portugal, 2002
E.C.R. I-4731; Case C-483/99, Comm’n v. France, 22@0C.R. |-4781; Case C-503/99,
Comm’n v. Belgium, 2002 E.C.R. |-4809; Case C-463/Gomm'n v. Spain, 2003 E.C.R. I-
4581.

1% SeeNikolic & Maikisch, supranote 104, at 3.
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tives for public hospitals are underway. Accordimdn-house provi-
sions will become increasingly unlikely. Howevirthe relationship is
found to be “in-house” then no award procedureeisessary. No award
is necessary either in the Hungarian and Greelesystvhere all public
hospitals cooperate by law with all public funds. all these cases, the
gualification of a body as a contracting entity hegal consequences
only when the entities concerned purchase extracigpoutside their
own “production.”

2. CLOSEDAWARDS

In some cases, Member States may wish to confexesive
or special right to one or several undertakingsstituting such rights is
not forbidden by the EC Treaty rules, particulaiflysuch rights are
linked to the provisions of services of generatiast. This link may be
direct (i.e., the service over which a special righconferred is itself a
service of general interest) or indirect (i.e., feevice over which a spe-
cial right is conferred is used to finance a camigs service of general
interest)**” The Procurement Directives are not applicablthéoaward
of such contract§® but the general Treaty rules are. This means #isat
the law presently stands, if new rights are to Warded it should be
done according to the “procurement principles.”

3. OPENAWARDS

On the opposite end, on many occasions, MembeesStatvard
contracts not on the basis of a competitive tebdéupon the fulfillment
of several requirements stipulated in advancethérfield of health care,
this practice is quite widespread. In many Menf@tes, all physicians
and/or all hospitals that fulfill several critemaay, under certain condi-
tions, be contracted-in in the public health cargtean. This is true for
physicians in Belgium, Hungary, Greece, the UK, #&subject to ad-
vance planning) for hospitals in Belgium.

In this case, the award procedure has the chaistaisrof the
delivery of an administrative authorization, sireeeryone who fulfils

137 SeeCase C-320/91, Criminal Proceedings against Badbeau, 1993 E.C.R. -2533; Case C-
393/92, Mun'ty of Almelo v. Energiebedrijf ljsselpNV, 1994 E.C.R. I-1477; and Case C-
475/99, Firma Ambulanz Gloéckner v. Landkreis Siidpfedz, 2002 E.C.R. 1-8089 [hereinafter
Glockner].

138 Directive 2004/18/EC upranote 49, art. 18.
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the conditions set in advance should be awardezhtiact. Hence, the
case law of the ECJ on the delivery of authorizetibecomes relevant:
the conditions for their delivery should be objeetitransparent, non-
discriminatory, and known in advance, while thegadure should take a
reasonable time and be subject to judicial reVi@w.

4. COMPETITIVE AWARDS

Finally, there are cases where a proper competiémder is to
be held. This is what should happen in ltaly, i€, Hungary, and
Greece, when the relevant public authorities os&need to contract-in
hospitals and doctors (that is, on top of the aiesctly run and/or fi-
nanced by them).

In this case, the Public Procurement Directive {08/EC)
should be applied. Health and social servicessatemerated in Annex
II, B of the Directive and are only subject to atj@ application of its
rules. The only Directive provisions which are laggble to the Annex
II, B services are Article 23, on the technicalgfeations to be used in
the tender documents and Article 35(4) on the pabibn of an award
notice!* For the rest, the contracting entity is freedbofv the award
procedure of its choice, provided this satisfies gieneral “procurement
criteria” recognized by the Court: non-discrimioat equal treatment,
transparency, proportionality, and mutual recogniti Therefore, the
freedom left by the EC legislature in favor of &a8 operating in the
health sector is seriously circumscribed by theemecase law of the
ECJ. As explained above, this requires adequdikcpiy, extended mu-
tual recognition, and most importantly, does ntvalfor clauses which
would exclude directly or indirectly, operators rfroother Member
States. The Commission’s “Framework” Communicatdthe Altmark
package, clarifies the above requirements, anthduntestricts the free-
dom of action of the contracting entities.

139 See, e.g.Smits & Peerboom@001 E.C.R. I-5473, Vanbraekel, 2001 E.C.R. I-536®] accom-
panying text.

140 Directive 2004/18/ECsupranote 49, art. 21. Mixed contracts, which invottie provision of
both healthcare and other Annex Il A services, Bhbe awarded on the basis of the contract
having the most important valuéd. art. 22. See alsahe Court’s judgment in Glockner, 2002
E.C.R. 1-8089.
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VI. CONCLUSION

National health care systems embody the principlsotidarity
and are aimed at ensuring universal coverage.hdnBEU, there are as
many national systems as there are Member St#kBSough it is con-
ceptually possible to distinguish the organizatiand provision of
healthcare itself from the way individuals are finally assisted into the
health care system, the two are intertwined, targing extent in Euro-
pean health care systems. Even in Member Statesewiealthcare pro-
vision itself relies to a great extent upon privateors, universal cover-
age may not be assured without public funding.

The existence of public funding, however, doespretiude the
application of the European Community Treaty ruleghis, in turn,
means that the injection of public money in fieldlsere market forces
are operational may not operate in an arbitrary, way need to be chan-
neled according to the EC Treaty and secondarydeamm Community
legislation: European Community rules on state and/or on public
procurement become directly relevant. As a resules which are de-
signed to regulate different situations and whadgording to the recent
case law of the ECJ, are connected through loguitial exclusion are
tangled into unforeseen legal combinations. Quialif entities involved
in the provision of health care as undertakingd@mas contracting enti-
ties is an exercise where legal sophisticationiaradjination go hand in
hand. The current situation is far from securiegal certainty or even,
predictability.

In a previous article, the author put forward tiheai that “entities
caught by the rules on competition should be unegaily exempted
from observance of the rules on public procuremehtle some guide-
lines should be drawn in order to avoid a rigid andnterproductive ap-
plication of the rules on state aids on the orgaion and functioning of
national health care system$" After some hesitation, the Court in
Altmarkand the Commission in thdtmark package have tried to disen-
tangle some of the skein, by exempting hospitaimfthe rules on state
aid, under given circumstances. However Alimarkconditions are too
demanding and, in practice, very rarely fulfilleBurther action may be
required by the Commission, in the form of a blegkemption regulation
from Article 81 of the European Community Treaty Fealth care pro-
viders. Member States could themselves ease tpkcaton of the

141 HatzopoulosHealth Law and Policysupranote 32, at 168.
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Treaty rules by setting out clearly which of theites involved in the
provision of health care they deem to be undertgkand which ones are
contracting entities; this list should be regulanlydated. Even if this
were to come into fruition, the legal situation Webstill be complicated,
reflecting the material differences of the natiodnelth care systems.

How deeply the European Community rules on publacpre-
ment and on state aid are going to affect the dzgdon of national
health systems cannot be determined at this stagés will depend on
both the regulatory technique used and on theipositadopted by the
various actors.

In regards to regulatory techniques, in policydgelvhere hard
law has a stronghofd? softer means of regulation could seem inappro-
priate. This view, however, should not overloolotfactors. First, that
the Commission itself has regularly relied upont $fv in the field of
state aids and, recently, also in the field of muptocurement (see.g.,
thede minimisCommunication on procurementf. Second, under pres-
sure from technological developments, economidties| and EC law,
Member States are aware of the fact that inertreoisa policy option in
the field of health care. Dynamism thus inflicteould be steered to-
wards a converge model through some kind of safpemation, “in par-
ticular initiatives aiming at the establishmentgpfidelines and indica-
tors, the organization of exchange of best practiod the preparation of
the necessary elements for periodic monitoring evaluation.*** The
fact that the above quotation is directly takemfrthe Lisbon Treaty
provision dealing with “Public Health” clearly indites that this is a
road which will be taken.

From the perspective of the actors involved, it hgsobserved
that the process has been led by private litigedapported by the ECJ.
The Commission, on other hand, has been notabgnabd his pattern is
likely to continue in the foreseeable future. Evletme Commission de-
cided to assume a more active stance, it couldstented” by Member
States and their parliaments. Indeed, Article I3 the Treaty on the
Functioning of the European Union as modified bg ttisbon Treaty
provides that “Union action in the field of publealth shall fully re-
spect the responsibilities of the Member StatesHerdefinition of their
health policy and for the organization and delivefyealth services and

142 |t is reminded that state aid is run on a dailgidand public procurement is regularly monitored
by the CommissiorSeesupranotes 77, 82, 98.

143 Commission Interpretative Communicatisapranote 89.

144 Treaty of Lisbonsupranote 20, at C 306/83, art. 127(c).
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medical care, and the allocation of resources msdigto them**
Moreover, according to Article 12 of the EU Treatyd the Protocols
“on the role of national Parliaments” and “on thmplication of the prin-
ciples of subsidiarity and proportionality® (supposing that the Lisbon
Treaty will come into force) the Commission’s iatives are subject to
strong scrutiny.

The use of soft law and coordination, combined \thth absence
of strong steering from the Commission, makes thpaict of the EU
rules on national health care systems very diffituiforesee. This im-
pact is felt not only by the everyday running oé tharious health care
systems of the Member States, but may also affect/éry conception
and general outlook of the systems themselves ribt certain whether
this is to be seen as an intended “spill-over” ®aa unintended “collat-
eral damage.”

145 1d. at C 306/84, art. 127(e).
146 1d. at C 306/148-50.



